BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F602358

SHELI A SM TH,

EMPLOYEE CLAI MANT
KOHLER CO.,
EMPLOYER RESPONDENT

CRAWFORD & COMPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED AUGUST 11, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE THOVAS W M CKEL,
Attorney at Law, Conway, Arkansas.

Respondent represented by t he HONORABLE CARCL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPINILON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed August 22, 2007. The admi nistrative |aw judge
found, anong other things, that the claimant proved she
sust ai ned a conpensable injury. After reviewing the entire
record de novo, the Full Comm ssion reverses the opinion of

the adm nistrative |aw judge. The Full Comm ssion finds
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that the claimnt did not prove she sustained a conpensabl e
i njury.
. H STORY

The record indicates that Shelia D ane Smth, now age
50, was hired at Kohler Conpany in Septenber 1995. M.
Smth described her job as “Assenbly operator over the |ine
putting faucets together....You build a faucet. You start
off with one part. You just build it up fromscratch. You
use air guns or wenches and stuff. You build them water
test them and you pack them out and get ready to ship off.”
The claimant testified that the assenbly parts were “On
shel ves. You reach up, get your part over on the side, to
your right to get a part.”

Dr. Doug Col eman noted on Novenber 24, 1999 that the
cl aimant was “conpl ai ning of sonme right anterior shoul der
pain. She does repetitive activity at work. She points to
an area just over the superior portion of the right
trapezius that is aggravated by abducti on and external
rotation.” Dr. Coleman’s inpression related to the
clai mant’ s shoul der was “3) Probably a rotator cuff

tendinitis on the right or an overuse syndrone.” Dr.
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Col eman’s treatnment plan included “Restricted activity for
four days. Return as needed.”

The claimant testified regarding an all eged accident in
March 2000: “1 had been at work on this one |ine. They had
put me on a different line, which the shelves were a | ot
tall er back in 2000, and when | did something popped in ny
shoul der and ny neck....M/ right shoul der.”

Dr. David N. Collins exam ned the cl ai mant on Septenber
29, 2000:

Ms. Smith is seen for a work related injury to the
right shoulder. She is referred by Robert Martin,
MD. The date of injury was actually 3/11/00. She
describes reaching to a shelf to get a pan of
parts. She did this in a junping, reaching
maneuver and felt a pop and burning in the
superior aspect of the right shoul der.... She

deni es previous problens of significance. She has
received one injection without relief....She has
undergone MRI, which is normal. She denies re-
injury....Subacrom al crepitation present

bilateral to a m|d degree though not extrene....
RADI OGRAPHS: Acromi ocl avi cul ar joint views were
obtai ned. Some asymretry is noted, right conpared
to left.

Dr. Collins’ inpression was “1. Wrk related injury,
ri ght shoul der. Possible internal derangenent/sprain, right
ACjoint. 2. Strain, periscapular nuscles wth residual
nmyof ascial pain.” Dr. Collins recoormended additi onal

di agnostic testing and noted, “The MRl and plain filns did
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show sone inferior spurring conpatible with degenerative
change.”

The inpression froma three-phase bone scan of the
claimant’s right shoul der on October 3, 2000 was “Negative
exam” Dr. Collins noted on Cctober 3, 2000, “I do not
think that there is an operative lesion and | think she can
return to work without restrictions. It is not likely that
she is to require further treatnment in the surgical realm
There is no evidence of permanent partial inpairnent at this
time and she will be seen as needed. She is released to
work wi thout restrictions.”

Dr. Collins inpression on Decenber 1, 2000 was
“Myof asci al pain, work related....Froman orthopedic
standpoint, there is nothing nore to offer her. | would
recommend that she see Dr. Safman for further evaluation and
treatnent and consideration for |ocal injection of trigger
points.”

The cl ai mant began treating with Dr. Bruce L. Safman on
Decenber 21, 2000. Dr. Safrman returned the claimant to ful
duty on January 18, 2001. Dr. Safnman stated on April 3,
2001 that he woul d reassess the claimant in one nonth, but

there appears to be no treatnent of record fromDr. Safman
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after that date. The claimant testified that “workers’
conpensation” paid for her treatnent with Dr. Collins and
Dr. Saf man

The claimant returned to Dr. Col eman on March 19, 2002:
“Muscl e spasns; upper back and right shoulder. Of and on
for a year, worse with activity. She reaches up a | ot
particularly at work. Dr. Colenman’ s physical exam nation
showed “nuscle spasmin the upper trapeziumon the right and
| at eral neck strap muscle. She has excellent notion in her
shoul der.” Dr. Coleman’s inpression included “1) Miscle
spasm back and shoul der.”

Dr. Col eman noted on Novenber 7, 2002, “She has
pal pabl e spasmin the upper portion of the trapezius on the
| eft, no radicular synptons. Neurovascularly intact in the
upper extremties. Good notion in the shoul der w thout
tenderness.” Dr. Coleman’s inpression was “Neck pain and
cervical strain.” An MR of the claimant’s cervical spine
on Decenber 9, 2002 showed a normal study. Dr. Coleman’s
i mpressi on on Decenber 26, 2002 was as follows: “1) Right
shoul der. It nust be joint or muscular related. it is not a

disk. 2) Hyperlipidema.”
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Dr. Robert R Gullett, Jr. saw the claimant on January
15, 2003:

She has had sone problens with her right shoul der
for two years. This was originally a Worker’s
Conmp from Koehl er Assenbly Operations, where she
has done constant repetitive work for eight years.
Oiginally she reached up, her shoul der hung, the
pl ant sent her to see Dr. Wnston, three visits.
He did xrays of her shoulder, anti inflammatory
medi ci nes, Cel ebrex, which did not help. The
conpany sent her to see Dr. Martin in Sheridan who
sent her to physical therapy for two nonths. She
relates this nade it worse. Wrker’s Conp then
sent her to see Dr. Collins who did xrays, put her
at light duty, sent her to a neurol ogi st who put
her on sone epil epsy nedicine. Then Wrker’s Conp
sent her for pain managenent to Dr. Rutherford who
put her on Vioxx for one nonth, then Cel ebrex and
a tens unit. She had a bone scan done and she
relates that the studies there were perforned
showed she had possibly a torn rotator cuff

and what sound like, perhaps, a work up for carpal
tunnel syndronme or at least a NCV. Dr. Col eman
has seen her. He did a MRl of the C spine and C
spine films. She relates pain starts in her

shoul der and goes up and down the armand up to
the neck. The index and long fingers go to sleep
and wake her up at night....

She wor ks at Koehl er Assenbly Operations and has
wor ked there for eight years. Wat she describes
to me is very clearly repetitive work....

Dr. Gullett’s inpression was “Possible carpal tunne
syndrone,” and he recommended el ectro-di agnostic testing.
The claimant followed up with Dr. Qullett on February 10,
2003: “I read through the NCV's with her, which basically

were normal. She does have synptons of sone burning pain in
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her right arm and the nunbness and the tingling in her hand.
MR, Cspine films were OK....Since she is still having sone
problenms with this | think she needs to be seen by Dr.

Verma, who is a rehab and pain specialist, who can hel p her
to evaluate and treat these | ong standi ng problens.”

Dr. Virendar K. Verma exam ned the clainmant on February
13, 2003 and gave the following inpression: “1. Chronic
shoul der pain syndrome with signs and synptons consi stent
Wi th inpingenment syndrome with no sign of carpal tunne
syndrone right upper extremty.” Dr. Verma recomrended
conservative treatnent.

Dr. Coleman’s inpression on July 9, 2003 was “Multiple
arthralgias.” Dr. Coleman referred the claimant to a
rheumat ol ogi st, Dr. Taner Al sebai, who exam ned the cl ai mant
on July 22, 2003. Dr. Alsebai noted a two-three week
hi story of | ow back pain and pl anned additional diagnostic
testing and conservative treatnent. Dr. Alsebai’s
| npressi on on August 13, 2003 was “1) Mechanical | ow back
pain with radiation to the right leg. This is probably
consistent with L4-L5 or L5-S1 radiculopathy. 2) Mofascial

pai n syndrone versus fibronyal gia.”
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The claimant testified that she eventual |y began
suffering fromleft shoul der probl enms because of “Just
overusing it....Reaching and pulling. Wen ny right
shoul der woul d get tired I would use ny |left shoulder a | ot

nor e. The claimant testified that she reported her |eft
shoul der problenms to her supervisor at the tine, Kathy
Allen: “I was telling her that nmy shoul der was swel ling up.
She didn’t say nothing.”

The claimant treated with Dr. Tracy T. Phillips on June
21, 2004. The claimant’s testinony indicated that she
presented to Dr. Phillips on her own without a referral from
t he respondents. Progress notes fromthat date indicated
that the claimant had conpl ained of |eft shoul der pain for
three to four years. Another handwitten note appeared to
show that the claimant felt a sharp pain in her neck and
shoul der begi nning the previous Sunday. Dr. Phillips’
handwitten assessnent appeared to be radiculitis and
shoul der pain. The claimant followed up with Dr. Phillips
on June 24, 2004 for a conplaint of pain and swelling in the
claimant’s left shoulder. An x-ray of the claimant’s |eft

shoul der was taken on June 28, 2004: “Three views of the

| eft shoul der show no evi dence of fracture or dislocation.
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There is suggestion of soft tissue swelling.” The

i mpressi on was “Unrenmarkable three view |l eft shoulder.” The
claimant followed up with Dr. Phillips on June 29, 2004 and
conpl ai ned of neck and shoul der pain.

Dr. John Dedman, the claimant’s famly doctor, exam ned
the claimant on July 2, 2004: “The patient apparently two to
three years ago while at work injured her right shoul der,
was seen by Dr. Collins, orthopedist in Little Rock, and
apparently there was no surgical |lesions and the patient was
put on various agents including a TENS unit and the patient
still does have problens with her right shoul der, nore than
I woul d expect, but apparently she is still able to work.
About two to three nonths ago she slowy started having the
problemw th her | eft shoulder and she has seen Dr. Phillips
on three occasions with the [ast one on June 29, 2004.” Dr.
Dedman di agnosed “1. Bilateral shoul der dysfunction - the
right started about two or three years ago and the | eft
started about two or three nonths ago.”

An MRl of the claimant’s |left shoul der was taken on
July 12, 2004, with the follow ng inpression: “Thickening
and partial thickness signal change in the supraspinatus and

subscapul ari s tendon portions of the rotator cuff consistent
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with tendinosis.” Dr. Qullett’s inpression on July 16, 2004
was “Tendonitis bursitis |left shoul der” and “Probabl e car pal
tunnel syndronme.” Dr. Qillett’s recomendation included
addi tional diagnostic testing and physical therapy. Dr.
GQullett noted on July 30, 2004, “She relates that therapy
was not hel pful....She has seen Dr. Collins who is a

shoul der specialist before. She has been off work for a
month. | think clearly is at the very | east exacerbated by
her job and perhaps even caused by it. | would recommend
referral to Dr. David Collins who is a noted shoul der

speci alist for evaluation of her left shoul der.”

The claimant filled out a respondent-enpl oyer G oup
Health Plan Disability C aimFormon August 4, 2004. On the
Disability CdaimForm the claimnt indicated that she was
first disabled and unable to work on the norning of June 18,
2004, and that the first treatnment for the sickness or
injury was with Dr. Phillips on June 21, 2004. The cl ai mant
checked boxes indicating that her condition was work rel ated
and that her disability was due to an injury. To the
guestion “Were did accident occur?”, the claimnt wote,
“Pain and swelling increased over tine until it becane

i npossible to function.” On the Physician's Section of the
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Form Dr. Dednan indicated that the clai mant had begun
having | eft shoul der pain 3-4 nonths earlier. Dr. Dedman
described the following limtation: “Cannot use |eft

shoul der 2° pain.”

Dr. Collins saw the clai mant on August 16, 2004:

She is reporting |l eft shoul der pain for the | ast
3-4 nonths. The onset was gradual and insidious.
She specifically reports no injury. She works in
assenbly. ...

| reviewed the MRI of the |left shoul der and the
report. This was done at the 1-530 Inmagi ng Center
on 7/12/04. There are signal changes within the
rotator cuff. There are signal changes within the
AC joint.

Dr. Collins gave the followng inpression: “1. Left
shoul der pain, etiology uncertain. Rule out significant
occult osseous or osteoarticular lesion. 2. Rule out ful
t hi ckness or significant partial thickness rotator cuff
tear....She will undergo triple phase bone scan as well as
art hrography of the left shoulder. Treatnment plan will be
forthcomng.” Dr. Collins informed Dr. Gullett on August
17, 2004, “It is difficult to explain her pain on the basis
of clinical exam nation and the existing inmaging studies.

W will go a step further and include a bone scan, as well

as arthrography.”
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Dr. Ronnie M Fenton performed an x-ray |eft shoul der
art hrogram on August 23, 2004: “I’munable to see any
evi dence of narrowi ng of the supraspinatus space. | do not
see evidence of a partial-thickness or full-thickness tear
of the rotator cuff. The biceps tendon appears to be in its
normal location.” Dr. Fenton’s inpression was “Negative
| eft shoul der arthrogram There do appear to be sone osteo
arthritic changes about the left ACjoint.”
Dr. Collins reported on August 23, 2004:

Ms. Smith returns in follow up of triple phase

bone scan and arthrogram The reports and i nmagi ng

studies are negative in terns of abnormalities.

Bone scan shows no abnormal uptake. There is no

| eak on the arthrogram

We are unable to identify mechani cal cause of

shoul der pain at this time. She is so advised.

She is placed on a therapeutic exercise program

Until there is nore clear evidence of mechanica

probl em that may be anmenable to surgica

treatment, conservative care is the best course.

| would recommend that she return to work wi t hout
restriction, letting confort be her guide.

Shoul d she require additional follow up with an
ort hopedi ¢ surgeon she could return to see Dr.
Qullett or Dr. Rosenzweig at our clinic for non-
operative treatnment of the shoul der.
Dr. Dedman’s di agnosi s on Septenber 26, 2005 incl uded
the follow ng: “4. Miscul oskel etal dysfunction, i.e. left

shoul der since 2001, right shoul der since spring 2004, upper
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back nuscle disconfort, weak knees - very possibly
occupational induced.”
The claimant testified on direct exam nation:

Q Did they do any job rotation on you in the
early part of 2006 that made your synptons worse?

A. Yes, sir, that’s when | was over at the pull
out shower heads, when | had to tighten the
aerators and use the air tightener on the
aerators, because you had to put the weight on the
machi ne when you get your aerators on.

Q Wien did you first notice that both your right
and your left shoulders were hurting together this
time around?

A. Into part of January. Both of them was
hurting pretty bad.

Q Did you take this problemto your supervisor
and | et them know?

A. | talked to ny supervisor....he just kind of
| aughed it off.

The parties stipulated that the enploynent relationship
exi sted on February 1, 2006. The record indicates that the
claimant presented to Dr. Dedman’s office on February 13,
2006: “Pt c/o both shoulders hurting & swollen - wants inj
both shoulders. 1. Appt Dr. Qullett today.” Dr. Qullett
saw the clai mant on February 13, 2006: “Conpl ai ning of pain
in both shoul ders for two weeks duration, but worse since

Thursday of |ast week, 2/9/06. She relates very painful,
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| oss of nmovenent, no nunbness or tingling....Xrays of both
shoul ders, ap, are basically normal.” Dr. Qullett’s
i npression was “Acute tendonitis bursitis of the shoul ders,
| eft nore than right....l1 will take her off work this week.”
Dr. Qullett’s treatnment included a subacrom al injection of
the claimant’s | eft shoul der.

The claimant followed up with Dr. Qullett on February
20, 2006:

The injection helped only mnimally. Still marked
restriction of novenent. She has seen nmultiple
doct ors about shoul der problens for nany years.
first saw her on 1/15/03 for problens wth her

ri ght shoul der for two years duration, which was
originally a Wrrker’s Conp injury from Kohl er
assenbly operations. | firmy believe that this
is a continuation of this problem She had

a period of tinme in which she had fewer problens,

but overall | think this is a continuation....
will be closing ny practice in about two
weeks. ...l will make her an appointnent to see Dr.

Lytl e and proceed appropriately fromthere.
Dr. Qullett diagnosed “tendonitis bursitis of the
shoul ders, left nore than right.”
The claimant filled out a Form AR-N, Enpl oyee’s Notice
O Injury, on February 24, 2006. The claimant reported that
she had injured “Both shoulders” on “2-1-0 (sic).” The
cl ai mant appeared to wite the follow ng in discussing the

cause of injury: “The nmoving of shower to baggi ng mach. The
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novenent is differnet (sic) causing pain in shoul ders due to
previ ingery (sic).”

According to a Wrkers Conpensation - First Report O
Injury O 1llness, the enployer was notified on February 24,
2006 of an injury occurring February 1, 2006: “EE states
nmovi ng a new nmachi ne caused her shoulder to hurt went shower
t o baggi ng machine.”

The claimant filled out another Disability C aimForm
on April 6, 2006. The clainmant indicated that she was first
di sabl ed and unabl e to work begi nning February 10, 2006:
“Pain and swelling increased over tine until it becane
i npasable (sic) to function.” The claimant indicated that
her condition was work-rel ated and that her disability was
due to an injury. On April 11, 2006, Dr. Dedman conpleted a
Physician’s Section of the claimant’s Disability C ai m Form
Dr. Dedman di agnosed “acute tendonitis both shoulders.” To
the question, “lIs condition due to injury or sickness
arising out of patient’s enploynment?’, Dr. Dedman w ot e,
“unknown.” Dr. Dedman al so did not know the extent or
duration of the claimant’s disability.

Dr. WIliamF. Blankenship reported on April 28, 2006:

This | ady presents to the clinic on 4/28/06
conpl aining of her neck and both shoul ders. She
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states she has been having trouble with her
cervical spine and right shoul der since 2000 when
she injured it at work. She was seen and treated
by Dr. GQullett for this. |In 2002 her |eft

shoul der started bothering her. She has had

physi cal therapy. This has not hel ped. She was
al so given a TENS unit by her Wrkers Conp carrier
at the time and was told to keep it. She states
that |ater her Wirkers Conp cl aimwas denied. She
has al so had several MRI’'s on her shoulder. Dr.
Collins has injected her shoul der between 2000 and
2002 on the Wrkers Conmp injury. She has al so had
injections in the left shoulder, as well. She has
been told she did not need surgery. Dr. Collins
rel eased her to light duty. However, according to
this | ady, she has not worked since February

of 2006.. ..

The x-rays she brought with her fromDr. Paulk’s
of fice consist of an AP view of both shoul ders.
These filnms were dated 4/24/06. No bony pat hol ogy
is seen on the AP of the right shoul der or of the
| eft shoulder. Also, on both of these filns

there is no periarticular calcifications. 1In
addition, fromDr. Paulk s office dated the sane
day, a lateral view of the cervical spine was
made. The integrity of the intervertebral disc
spaces is well maintained at all levels. The only
abnornmality seen is sonme osteophyte formation off
the anterior inferior margin of the body of C6.

Today, an axillary lateral of both shoul ders
reveal s no bony pathol ogy or periarticular
cal cifications.

An AP view of the cervical spine was nade. There
is normal alignnment. | do not see any evidence of
abnormal w dening or narrow ng of the |ateral
intervertebral joints. Left and right obliques
reveal no fractures or foram nal encroachnent.

Bl ankenshi p gave the follow ng inpression: “1

spine pain. 2. Bilateral shoulder pain.” Dr.
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Bl ankenshi p’ s recomrendati ons i ncluded the follow ng: “2.
Regardi ng her work status, | don't think at this tine | can
recommend her being off work. | have advised her to go back
to her famly doctor, who has taken her off work fromthat
st andpoi nt . ”

An MRl of the claimant’s right shoul der was taken on
May 15, 2006, with the following inpression: “1. M ninal
subdeltoid bursitis. 2. Slight infraspinatus tendinosis
but no evidence of rotator cuff tear. Oherw se normal.”
An MRl of the left shoul der was taken on May 15, 2006:

The bony structures are intact. @ enohunera

j oi nt space appears well maintained. The
acrom ocl avicular joint is hypertrophied with

t hi ckeni ng and increased signal of the joint
capsul e and marrow edema in the periarticular
clavicle and to a | esser extent in the
periarticular acromon. Trace amount of fluid is
seen surroundi ng the hypertrophied
acrom ocl avi cul ar joint capsul e which causes ni nor
i mpi ngenent on the mnyot endi nous junction of the
supraspinatus....There is trace fluid in the
subdel toi d bursa....

| MPRESSI ON:

1. Active acromoclavicular arthritis causing

m nor i npingenent on the nyotendi nous junction of
t he supraspi nat us.

2. Mniml subdeltoid bursitis.

3. No rotator cuff tear and ot herw se nornma
exam nation of the shoul der.

The claimant returned to Dr. Bl ankenship on May 18,
2006:
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Today on re-exam nation | don't find any change in
her physical findings with reference to her
cervical spine or shoulders fromher last visit.
Neur ol ogi cal exam nation is nornal

Since being here last Ms. Smith has had an MRl of
the cervical spine, which was reported as an
essentially normal study. 1In addition, an MRl of
the | eft shoul der shows sone active AC arthritis
causi ng m nor inpingenent on the myot endi nous
junction of the supraspinatus and some m ni ma
subdel toid bursitis. Likew se, the MR of her

ri ght shoul der reports only mniml sub deltoid

bursitis with slight infraspinatus tendinosis.
Al so, no cuff tear was noted on the | eft shoul der.

In addition, this lady conplains of sonme md
clavicl e pain when she noves her |eft shoul der.
No swelling or deformty is noted about this area.

X-rays of the left clavicle were made and | don’t
see any bony pat hol ogy.

Dr. Bl ankenshi p recommended, “Because she has had
persistent problens in the left ACjoint area, | amgoing to
recomrend she see Dr. Hudson in this clinic for possible
ort hopedi c surgical intervention for her left AC joint
conplaints.”

The claimant filled out two OthoArkansas “Shoul der
hi story sheets” on or about May 24, 2006. The cl ai mant
wrote on one history sheet that she had suffered fromleft
shoul der pain for about six years and that there had not

been a recent injury. The clainmant wote on another history
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sheet that she had suffered fromright shoul der pain for six
years and that there had been a recent injury to her
shoul der: “shoul der popped while stretching to reach for
parts while working on assem line.”

Dr. Stephen A Hudson noted on May 24, 2006, “On
exam nation today, she has sonme mld swelling over the
acrom ocl avicular joint and is tender over the
acrom ocl avicular joint anteriorly....l reviewed her M
It shows noderate degenerative change of the
acrom ocl avi cul ar joint, but no evidence of a full thickness
rotator cuff tear....W discussed doing a subacrom al
deconpression and distal clavicle resection. She agrees
with this, so we will schedule this for outpatient basis.”

Dr. Hudson performed surgery on June 13, 2006. The
pre-operative diagnosis was “Left shoul der inpingenent and
acrom ocl avi cul ar arthropathy.” Dr. Hudson perforned the
foll ow ng procedure: “Left shoul der arthroscopy wth
subacrom al deconpression, mni-open rotator cuff repair of
t he supraspi natus tendon, and a mni-open distal clavicle
resection, and placenent of intra-articular pain punp for

postoperative pain control.” The post-operative diagnosis
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was “Left shoul der inpingenent, acrom oclavicul ar
arthropat hy, and tear of the supraspinatus tendon.”

The claimant followed up with Dr. Hudson on July 18,
2006:

She reports that she is doing well and maki ng good
progress....At this point, | amgoing to start
doi ng active range of notion and strengthening.
told her that this will take 4-6 weeks to really
resunme her full strength in the shoul der.

She is asking about work, and | told her she could
go back to light duty of no lifting nore than 5
pounds with the left armand no overhead activity
with the shoulders. She is in discussions with
her work place on whether this is a work-rel ated
injury or not. | told her that I think this is
consistent wth a work type of injury when she is
doi ng overhead lifting and overhead activity on a
constant basis, but | did not see her initially
after her original injury so | cannot conment on
the direct causation at this point.

Dr. Hudson noted on Septenber 11, 2006, “She is asking
about work. She does repetitive overhead work with this
arm and | amnot sure she is ready for this yet. | wll
see her back in two nonths and see how she is doing at that
point and see if we can advance her to full work duty.” Dr.
Hudson assessed “Inproving status post rotator cuff repair
of the left shoulder.”

An MRl of the left shoul der was taken on Decenber 14,

2006, with the foll ow ng inpression:
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1. Avrotator cuff repair has been perforned since
t he previous exam nation along with an anteri or
acrom opl asty and distal clavicle resection.

2. There is a small subacrom al effusion that
appears to communicate with a small pocket of
fluid along the articular surface of the
nmuscul ot endi nous junction of the posterior

supraspi natus tendon through a tiny full-thickness
defect at the nuscul ot endi nous juncti on.

3. There is a snmall focus of increased signal
along the articular surface of the posterior
supraspi natus tendon. This may represent focal

t endi nopat hy or postoperative change.

Dr. Hudson stated on Decenber 20, 2006, “3. | do not
think I have any further options for her. | think this may
be as good as it is going to get. She may not get conplete
i nprovenent of her synptons. 4. She is asking what she
could do work wise and | just counseled her that | do not
t hi nk she shoul d be doing overhead activity with this arm
but should be able to lift and use the arm bel ow shoul der
level. 5. | will see her back as needed if she has any
further pain or problens.”

Dr. Hudson assessed “Status post rotator cuff repair of
the left shoulder.” The claimant testified that she surgery
performed by Dr. Hudson “took the constant pain away, |’1]I
put it that way, but | cannot raise it and use it very

well.” Followi ng the release by Dr. Hudson, the clai mant
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continued to follow up at Paulk Family dinic for conplaints
of bilateral shoul der pain.

A pre-hearing order was filed on February 16, 2007.

The cl ai mant contended that she sustained “gradual shoul der
injuries as a result of her job duties.” The claimant
contended that she was entitled to medical treatnent and
tenporary total disability benefits. The respondents
contended that the statute of Iimtations barred the claim
The respondents contended that the claimnt “did not sustain
a conpensabl e shoulder injury. Her present condition is a
recurrence of a preexisting condition. Alternatively, in

t he event of an Award, there is no nedical docunentation to
support indemity benefits.”

A hearing was held on May 25, 2007. Counsel for the
respondents contended, anong other things, that the clai mant
did not sustain a conpensabl e gradual onset injury “though
indication is she had a specific incident injury.” The
respondents contended that the claimant’s probl em was
preexi sting and was “associated with arthritis, bursitis,
and tendinitis.”

An administrative |law judge (ALJ) found that the

cl ai mant proved she sustained a conpensable injury. The ALJ
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directed the respondents to pay nedical expenses and
tenporary total disability benefits. The respondents appeal
to the Full Comm ssion.

1. ADIJUDI CATI ON

Ark. Code Ann. 811-9-102(4)(A) defines “conpensabl e
I njury”:

(i) An accidental injury causing internal or
external physical harmto the body ...arising out
of and in the course of enploynent and which
requires nedical services or results in disabilit
or death. An injury is “accidental” only if it i
caused by a specific incident and is identifiable
by time and place of occurrence;

(1i) An injury causing internal or external
physical harmto the body and arising out of and
In the course of enploynent if it is not caused by
a specific incident or is not identifiable by tine
and place of occurrence, if the injury is:

(a) Caused by rapid repetitive notion....

(b) A back injury which is not caused by a
specific incident or which is not identifiable by
time and place of occurrence[.]

y
S

A conpensabl e i njury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “ojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i).

Ark. Code Ann. 811-9-102(4) further provides:

(E) BURDEN OF PROCF. The burden of proof of a

conpensabl e injury shall be on the enpl oyee and
shall be as follows:
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(i) For injuries falling within the definition of
conpensabl e i njury under subdivision (4)(A) (i) of
this section, the burden of proof shall be a

pr eponderance of the evidence; or

(i1i) For injuries falling within the definition of
conpensabl e i njury under subdivision (4)A)(ii) of
this section, the burden of proof shall be by a
preponderance of the evidence, and the resultant
condition is conpensable only if the all eged
conpensabl e injury is the major cause of the
disability or need for treatnent.

Preponderance of the evidence neans the evidence having
greater weight or convincing force. Smith v. Magnet Cove
Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947). “Mjor
cause” neans nore than fifty percent (50% of the cause, and
a finding of major cause shall be established according to
t he preponderance of the evidence. Ark. Code Ann. 811-9-
102( 14).

An adm nistrative |law judge found in the present
matter, “2. The claimant has proven by a preponderance of
the credible evidence that she sustained a conpensabl e
injury, caused by a specific incident, arising out of and in
the course of her enploynent which produced physical bodily
harm supported by objective findings, requiring nedica
treatment or producing disability, pursuant to Ark. Code
Ann. 811-9-102.” The Full Conmi ssion finds that the

clai mant did not prove that she sustained an acci dental
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i njury which was caused by a specific incident identifiable
by tinme and place of occurrence.

The cl ai mant began wor ki ng as an assenbly operator for
t he respondent - enpl oyer in 1995. The claimant testified
t hat “sonet hing popped” in her right shoulder at work in
March 2000. The record indicates that the respondents paid
benefits for an alleged accidental injury occurring on March
11, 2000. Dr. Collins subsequently began treating the
claimant for a work-related injury to the right shoul der.
Dr. Collins noted on October 3, 2000, “I do not think that
there is an operative lesion and | think she can return to
work without restrictions....She is released to work w t hout
restrictions.”

The cl ai mant contends on appeal that she sustained
“specific injuries to both shoul ders on February 1, 2006,
per a Form AR-N signed by the C aimant and dated February
24, 2006.” The Full Comm ssion recogni zes that the clai mant
submtted a Form AR-N on February 24, 2006 and attenpted to
report that she injured “both shoul ders” at work on February
1, 2006. A First Report O Injury O Illness was al so

submtted on February 24, 2006: “EE states noving a new
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machi ne caused her shoulder to hurt went shower to bagging
machi ne.”

Following Dr. Collins’ release of the clainmant on
Cct ober 3, 2000, the preponderance of evidence does not
denonstrate that the clai nant sustained an accidental injury
caused by a specific incident and identifiable by tinme and
pl ace of occurrence on February 1, 2006 or any other date.
Dr. Phillips noted in June 2004 that the claimnt had “felt
a sharp pain in her neck and shoul der begi nning the previous
Sunday.” In August 2004, however, the claimnt did not
report a specific incident. The claimnt instead asserted
that “Pain and swelling increased over tinme until it becane
i npossible to function.” Dr. Collins noted in August 2004,
“The onset was gradual and insidious. She specifically
reports no injury.” This evidence does not denonstrate that
the cl ai mant sustained an accidental injury which was caused
by a specific incident identifiable by tinme and pl ace of
occurrence.

The parties stipulated that the enploynment relationship
exi sted on February 1, 2006. The record does not show,
however, that the clainmant sustained an accidental injury on

February 1, 2006 or any other date (followng Dr. Collins’
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Cctober 3, 2000 release). The claimant’s testinony did not
descri be an accidental injury which was caused by a specific
incident identifiable by tinme and place of occurrence. The
claimant infornmed Dr. Dednman on February 13, 2006 that both
of the claimant’s shoul ders were hurting and swol |l en, but
Dr. Dedman did not record a specific incident. Neither can
we gl ean fromthe Form AR-N on February 24, 2006 or the
First Report O Injury filed the sane day that there was a
specific incident which was identifiable by time and pl ace
of occurrence which injured the clainmnt’s shoul ders
bilaterally. The Full Conmm ssion attaches nore weight to
the claimant’s disability statenent dated April 6, 2006
“Pain and swelling increased over tine until it becane

i npasable (sic) to function.”

The preponderance of evidence in the instant matter
sinply does not show that the claimant sustai ned an
accidental injury to her shoul ders which was caused by a
specific incident and identifiable by tinme and pl ace of
occurrence. The Full Comm ssion therefore reverses the
adm nistrative law judge's finding that there was a
conpensabl e specific incident. A recurrence exists when the

second conplication is a natural and probabl e consequence of
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a prior injury. Oak Grove Lumber Co. v. Highfill, 62 Ark.
App. 42, 925 S.W2d 179 (1996). The instant clai mant does
not contend that her synptons in either shoulder are a
recurrence of the reported 2000 injury, and the evidence
does not otherw se show that the clai nant sustained a
recurrence in 2006 or at any other tine foll ow ng Dr.
Coll'ins’ release in 2000.

In the pre-hearing order, the claimant contended that
she sustai ned “gradual shoulder injuries as a result of her
job duties.” The Full Comm ssion finds that the clai nant
did not prove by a preponderance of the evidence that she
sust ai ned conpensabl e gradual shoul der injuries. Beginning
in 1995, the claimant testified, she began perform ng
assenbly-line work for the respondents putting together
faucets. The claimant testified that the job required
reachi ng overhead. Dr. Coleman noted in 1999 that the
claimant perfornmed “repetitive activity at work.” Dr.

Col eman noted in 2002, “She reaches up a lot particularly at
work.” Dr. Qullett stated in 2003 that the clai nant had
performed “constant repetitive work for eight years.” The
claimant testified that her |eft shoul der began hurting in

2003 because of “reaching and pulling.” The clai mant



Smth - F602358 29

treated at length for conplaints of pain in both shoul ders
and she eventual |y underwent |eft-shoul der surgery in 2006.

I n anal yzing whether an injury is caused by rapid
repetitive notion, the standard is a two-part test: (1) the
tasks nust be repetitive, and (2) the repetitive notion nust
be rapid. Holland Group, Inc. v. Hughes, 95 Ark. App. 369,
___S.W3d ___ (2006), citing Malone v. Texarkana Public
Schools, 333 Ark. 343, 969 S.W2d 644 (1998). The
repetitive tasks nmust be conpleted rapidly. Wwestside High
Sch. v. Patterson, 79 Ark. App. 281, 86 S.W3d 412 (2002).

The instant claimant agreed on direct exam nation that
she was “required to keep a certain pace” at work.
Nevert hel ess, neither the claimant’s testinony nor the
nmedi cal records showed how rapidly the claimnt’s stated
repetitive actions were perforned. There was no evi dence
that the repetitive actions described by the claimant were
performed rapidly. Wthout such a showing, the clainmant’s
claimis not conpensable. Hughes, Id., citing Hapney v.
Rheem Mfg. Co., 342 Ark. 11, 26 S.W3d 777 (2000).

The Full Conmi ssion therefore finds that the clai mant
did not prove that she sustained a conpensabl e gradual

i njury causing physical harmto either her left or right
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shoul der. The claimnt did not prove that a conpensabl e
injury was the maj or cause of the disability or need for
treatment for either shoulder. The claimnt also did not
prove that she surgery perforned by Dr. Hudson was causally
related to a conpensable injury.

Based on our de novo review of the entire record, the
Ful I Comm ssion finds that the clainmant did not prove she
sust ai ned a conpensable injury. W therefore reverse the
opinion of the adm nistrative |aw judge. Because the Ful
Comm ssion finds that the claimnt did not prove she
sust ai ned a conpensable injury, the respondents’ statute of
[imtations defense is nobot. This claimis denied and
di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe

majority’s opinion. The majority, reversing the
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Adm ni strative Law Judge’s award of benefits, has
concl uded that the clainmant did not establish that her
shoul der injuries arose either as a result of a specific

incident or as a gradual onset injury. After a de novo

review of the record, | find that the claimant has
proved by a preponderance of the evidence that she
sust ai ned conpensabl e gradual onset shoul der injuries as
a result of her job related activities, and therefore, |
nmust respectfully dissent.
The cl ai mant was enpl oyed as an assenbler in
t he respondent’s water faucet production factory. The
clai mtant went to work for the respondent in 1995, and at
the tinme she reported her current in injury in February
2006, had been enpl oyed there for 11 years. The
claimant testified that during this entire tine, she
wor ked as a water faucet assenbler.
When asked to describe her basic job duties,
the claimant testified as foll ows:
A You build a faucet. You
start off with one part.
You just build it up from
scratch. You use air guns
or wrenches and stuff.
You build them water test
them and you pack them

out and get ready to ship
of f.
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Q Now before you build them
you have to assenbl e al
the parts?

A. Yes, you assenble all the
parts.

Q How do you go about doing
t hat ?

A. You’ ve got a body, then
you’ ve got covers, you’ve
got the handl es, and you
put them all together.

Q Where are those itens
| ocat ed?
A. On shelves. You reach up,

get your part over on the
side, to your right to get

a part.
Q How tall are you?
A 5'2".

In relation to your eyes,
were there a | ot of
shelves? Tell me in
relation to your eyes, eye
| evel . \Where were these
shel ves | ocat ed, bel ow or
eye |l evel ?

A. Up above because a | ot of
shel ves you had to tiptoe
to get to.

Q This is sonething that you
did eight hours a day and
nor e?

A. Yes.
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You' d get a break in the
nor ni ng, break in the
af t ernoon?

Yes.

And a lunch break?
Yes.

Thirty mnutes?

Back then we was given
forty-five mnutes in
2002. A year ago we
started thirty mnute
| unch breaks.

So you would do this
reaching all day | ong?

Yes, sir.

You were reaching above
your head?

Yes.

Were you required to keep
a certain pace at that
j ob?

Yes, we - - they always
wanted us to at | east have
105% back then?

That' s 105% of what ?

It depends on how many
people is on a line
putting the faucets

t oget her.

How many parts woul d go
into one of these faucets?
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A. It depends on what faucets
you’' re putting together.

Q Can you give nme a range?
Was it between 2 and 10 or
4 and 207?

A Ten parts for a faucet or

50 parts to a faucet.

Q This all required you to

reach and put stuff
t oget her ?

A Yes.

This was the sane job you
had all the way through
20047

A Yes, sir.

The claimant testified that her job duties
changed sonewhat in 2004, but she still perforned
basically the sane job duties as she had been doing for
the previous nine years. However, she was noved to an

entirely different area to work in what was called

“subassenbly.” She described her new job duties as
fol | ows:
A. Subassenbly, you're
putting like a - - | had
t hese shower heads set at a
table. | put these parts

in the shower heads, and
then | put themback in a
box, taped them up, put
them on a shel f.

Q Where did the parts cone
fronf
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A. The parts canme fromthe
war ehouse. The guy that
delivered them put them on
the shelf for nme. | would
go over and get them off
the shelf and put them on
the |ine.

Q As far as the shelf, in
relation to your eyes, was
it above or bel ow?

A. Above ny eyes. | had
t hree shel ves above ny
head.

Q Did you have shel ves bel ow

you as wel | ?
A Yes, sir.

How woul d you get up to
t hose upper shel ves, were
you still reaching?

A | was reaching.

D d you have a step stool
or anything like that to
hel p you?

A No.

This was the job they gave
you when you canme back
frombeing off with your

| eft shoul der in 20047

A. Yes, sir.
Okay. And was that the
job that you performed up
until the tine that you
ceased work out there?

A. Yes, sir.
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Did they ever change your
job in any way?

well, yes, sir, when
sonmeone was off and they
needed a person on anot her
machine, | went to that.

| used to put parts
together. W put stoppers
together. | did assenbly
bagging. | went to the
baggi ng subassenbly and
did the pullout shower
heads.

VWhat’'s that?

The pul | -out shower heads,
you have to put nore
pressure putting the
aerators on. That’'s where
the water cones out of it.

kay. And when you have
to tighten it. .

They had a tightener and
you had to put a | ot of
pressure on it. | used ny
|l eft side to put the
pressure on it.

And so you're seated
trying to put this
pressure on this?

Yes, sir.

This isn’t sonething you
stand up to do, but you're
doing it, and does it
stretch your shoul der when
you do this?

Yes, sir.
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Q Is it that you' re trying
to squeeze a part init to
get the top into place?

A. It’s tightening.

You were able to do this

j ob okay before at |east a
period of nonths after the
swi t chi ng?

A. Now whi ch j ob?

Now t his woul d be the job
in 2004 after you cane
back from seeing Dr.
Collins in subassenbly

j obs?

A. Yes.

And is that the job that
you had up until the tinme
you | ast worked out there?

A. Yes, sir.

Wul d they sonetines
rotate you onto other
j obs?

A. Yes, sir.

Did they do any job
rotation on you in the
early part of 2006 that
made your synptons worse?

A Yes, sir, that’s when |
was over at the pull out
shower heads, when | had
to tighten the aerators
and use the air tightener
on the aerators, because
you had to put the weight
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on the machine to get your
aerators on.

Q When did you first notice
that both your right and
your | eft shoul ders were
hurting together this tine
around?
A Into part of January.
Bot h of them were hurting
pretty bad.
The central issue in this claimis whether the
claimant met the requirenments of Ark. Code Ann. 811-9-
102 (4) (A (ii)(a). That is, whether the clai mant
denonstrated she sustai ned a nonspecific injuries to her
shoul ders caused by rapid repetitive notion. The Courts
have hel d on numerous occasions that to be entitled to
recei ve benefits under the relevant section of the
Workers’ Conpensation Act for gradual onset injuries,
the job nust involve both rapid and repetitive notion.
According to the Arkansas Suprene Court in Ml one v.

Texar kana Public Schools, 33 Ark. 343, 969 S. W 2d 644

(1998), for claimants to prevail, they nust show the
tasks involved in their enploynent required repetitive
notion, perforned rapidly. | find that the rapid and
repetitive nature of the claimant’s job duties and
performance were established by her credible and

unquestioned testinony, which clearly described tasks
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whi ch are not only repetitive but which are required to
be perforned rapidly. Wiile the claimant’s job duties
varied slightly over her time with the respondent, it
was readily apparent that all of her jobs required an
extensive amount of work with her hands and i ncl uded
extensive reaching over her head. Cearly, this was a
repetitive environnent which can cause devel opnent of
repetitive notion injuries. Additionally, the respondent
offered into evidence a docunent which purports to be a
j ob description of the claimant’s duties. Under the
Summary section of that position s description, it
states the worker, “perforned repetitive bench or |ine
assenbly operation to mass produce water faucets or

ot her plunbi ng products.”

As for the element of rapidity, the testinony
of the claimant clearly establishes that her job was
rapid. Her testinony in this regard is set out bel ow

Q Al'l right. Now, the

baggi ng, | wanted to ask
you about that. Bagging
Is what you did at the job
bef ore 2004, correct, or
was that sonething you did

w th subassenbl y?

A. That was with subassenbly
back in 2004.
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Q And these woul d be putting
parts into plastic bags?

A Yes.
And it would take the same
reachi ng that you
descri bed previously?
A Yes, sir.
And you recall on average
in a day how nmany of these
bags you woul d do?
A. Anywhere from 2,000 to 3,000 a day.
| find that even if only the | ower range of
the claimant’s estinmated quota is accepted, 2,000 bags
per 8-hour shift corresponds to approxi mately 250 bags
per hour or approximately one every 15 seconds. G ven
t he nunerous hand and arm novenents required to perform
this task, | cannot understand how the majority can
classify this notion as anything but rapid. Even if it
I's assuned that the claimant exaggerated the nunber of
bags per shift and it was only half as many as she said,
that still corresponds to one bag per every 30 seconds.
Once again, | cannot see how the ngjority can classify
this level of activity as anything but rapid.
Based on the claimant’s credi bl e testinony and

t he respondent’s job description outlining the

claimant’s job duties, |I find that the preponderance of
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t he evidence of record clearly establishes that the
claimant routinely engaged in rapid and repetitive
notion while performng her job duties. The majority’s
determ nation otherwise is clearly in error.

Furt hernore, although not specifically
addressed by the majority, the respondent has al so
argued that the claimant is not entitled to benefits
because of the statute of l[imtations. | firmy state
that | find the statute of limtations do not apply to
this case and does not act as a bar to this claim

The claimant testified extensively regarding
her job duties and problens she had with her shoul ders
over the years. |In 2000, the claimant testified that
she had a specific incident injury to her right
shoul der. She testified was attenpting to reach
overhead to find sone parts when she felt a popping
sensation in that shoulder. The clainmant reported this
as a job-related injury and the respondent accepted
liability for it and provided the clai mant medi cal
treatment. She was diagnosed with a right shoul der
strain which resolved after treatnent.

As the years went by, the clai mant

occasi onal | y sought nedical treatnent for shoul der
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probl ens, usually involving her right shoul der. By 2004,
the claimant had received sone treatnent for pain in
bot h of her shoul ders. However, the extensive nedical
records regarding this treatnment do not denonstrate that
the claimant had sustained any lasting injuries to her
shoul ders. For exanple, an MRl of the claimant’s |eft
shoul der taken on July 12, 2004, did not find any

evi dence of a rotator cuff tear and no abnormalities

ot her than sone thickening consistent with tendinitis.
Prior MRI’s and bone scans of the right shoul der

i kewi se did not find any specific injuries or
abnormalities.

The respondent’s reliance upon the statute of
limtations is based on the claimant’s 2000 conpensabl e
ri ght shoul der injury and her 2004 conplaints of |eft
shoul der pain. They contend the current claimarose
fromthose injuries, and was not filed in a tinely
manner. However, the respondent’s argunent in this
regard is not valid. The claimant’s 2000 injury was a
specific incident injury which the claimnt reported to
her enpl oyer and which resol ved after nedical treatnent
was provided by the enployer. The current claimis not

in any way related to that injury. Wiile it is true
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that the claimnt did conplain of sonme shoulder pain in
both of her shoulders in 2004, | note that the
di agnostic testing perforned at that time did not find
any specific abnormalities in either of the claimnt’s
shoul ders. However, a 2006 MRI of the claimant’s |eft
shoul der exhi bited evidence of an inpingenent which the
claimant’s doctor related to her job-related activities.
In fact, the results of the 2006 di agnhostic testing
eventually resulted in a | eft shoul der surgery being
performed on the claimant. |, therefore, find that the
bi | ateral shoulder injuries the claimant reported to the
respondent enployer in 2006 were of a different nature
and constitute a newclaimentirely unrelated to the
past conplaints she may have had regardi ng her shoul der
probl em

| also note that the Court of Appeals has
previously dealt wth the question as to when a gradual

onset injury occurs. In Pina v. WAl-Mart Stores, Inc.,

91 Ark. App. 77, 208 S. W 3d 236 (2005), the Court of
Appeal s held the statute of limtations begins to run
when a schedul ed i njury becones apparent to the
claimant. The Court went on to conclude the rel evant

date for determ ning when the statute of limtation
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began to run was the date the claimant notified her

enpl oyer of the injury. See also, Cottage Café v.

Collette, 94 Ark. App. 72, 226 S. W 3d 27 (2006).

In the present case, the claimant testified
that she realized that her shoul der problens were job
related after seeing her doctor in early 2006. That
testinony is corroborated by the February 20, 2006
report fromDr. Robert CGullett, a Little Rock
ort hopedi st, who correlated the claimant’s injuries with
her job activities. The claimnt then provided the
respondent an AR-N reporting an injury to them on
February 24, 2006. Since the present claimwas filed
shortly after the respondent’s Form 2 controverting the
claim | do not think there is any basis for asserting
the statute of limtation.

In conclusion, | find that the clai mant has
established by a preponderance of the evidence her
entitlement to workers’ conpensation benefits based upon
gradual onset injuries to her shoulders. The majority’s
determ nation that the clainmant’s job was not
sufficiently rapid is not supported by the evidence of

record and is clearly erroneous.
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For the aforenentioned reasons | nust

respectful ly dissent.

PH LI P A HOOD, Comm ssi oner



