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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GAIL O.
MATTHEWS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed November 1, 2007.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2.  The employee-employer-carrier relationship
existed at all relevant times, including June 20,
2006.

3.  The claimant’s average weekly wage was $452.00;
his temporary total disability rate is $301.00;
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and, his permanent partial disability rate is
$226.00.

4.  The claimant was acting within the course and
scope of his employment at the time of his injury
on June 20, 2006.

5.  The claimant has been rendered disabled by his
compensable injury, so as to entitle him to
temporary total disability compensation from
February 21, 2007, to a date yet to be determined.

6.  The respondents have controverted the
compensability of this claim.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 1, 2007 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful
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rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

                
DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable injury in the course and scope of his
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employment. After conducting a de novo review of the

entire record, I find that the claimant has failed to

meet his burden of proof. Of particular importance in

reaching this conclusion is the claimant’s deposition,

which, in fact, led to the respondents’ controversion of

this claim. Based upon the claimant’s deposition,

reasonable minds simply cannot find that the claimant

was performing employment services when he was run over

by a truck. 

          Much has been made about department policy of

the duties and responsibilities of off duty sheriff’s

department officers. This policy would only be relevant

if the claimant were injured off duty while in his

capacity as an officer of the law. Claimant’s deposition

testimony makes it clear that he had no knowledge of any

criminal activity until after he was run over. In this

regard, the claimant testified:

Q.  Tell me what happened.

A.  Well, my wife and I turned in
for bed that night, and there was a
ruckus across the street and loud
music, banging, screaming and
yelling.  The neighbors across the
street, I figured, and you know,
they were having a barbeque or
something like that. And I went over
there to ask them to turn the music
down, and when I walked across the
street, an individual got in a
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pickup truck, and he backed out. 
And the lady at the residence was
screaming at him.  When he backed
out, you know, I identified myself.
and he just backed down the street
and stopped and looked at me. And
then he just charged me with the
truck, and he hit me.

Q.  Was he backing up when he hit
you or going forward?

A.  No, he backed out of the
driveway and backed down the street
and then stopped and looked at me,
and then charged me with the truck.

Q.  You said you identified
yourself?

A.  Yes, sir.

Q.  How did you do that?

A.  I said, “I’m Sergeant Smith with
the sheriff’s department.  Hold up,
I want to talk to you for a second.”

Q.  All right. Were you wearing a
uniform or anything?

A.  No, plain clothes.

Q.  Plain clothes.  But you had your
badge with you, or did you flash the
badge or anything?

A.  No.  No.  They were neighbors
across the street.  They knew who I
was, and there was a unit parked in
my driveway.

Q.  The unit that hit you was parked
in your driveway, or --

A.  My unit, my issued car at the
time from the sheriff’s department.
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Q.  You had a sheriff’s car?

A.  Yes, sir.

Q.  And what was your job at the
Faulkner County Sheriff’s
Department?

A.  At that time, I was training
instructor.  I train all new
recruits that came into the
sheriff’s department as far as job
standards training and part-time
duty law enforcement.

Q.  Okay. Were you also a jailer?
You worked in the jail as --

A.  My primary duties were in the
jail.

Q.  Did you have a gun on you or
anything when you identified
yourself in this --

A.  No.

Q.  Tell me, what did you say to
him?  What, you just told him who
you were, and you were with the
sheriff’s department?

A.  Uh-huh.

Q.  And he didn’t answer or
anything?

A.  He didn’t answer.

Q.  He just backed on out and then
just ran over you?

A.  Yes.

Q.  Okay.  But being in your
position at the jail and all, did
you normally, would you receive
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calls to assist with arrest or
anything like that?

A.  I had full arrest powers at the
sheriff’s department.

Q.  Well, I understand that the
deputy, all deputy sheriffs have
full arrest power, do they not?

A.  Uh-huh.

Q.  That’s yes?  But the point I’m
talking about, let’s suppose that
the sheriff’s department got a call
that there was something going on in
the Greenbrier city limits.  Would
the sheriff’s department normally
respond to that, or would the city
police respond to it?

A.  The city police will respond to
it, unless they were otherwise
dispatched.

Q.  If the city police needed help,
then I guess they would call the
sheriff’s department?

A.  Correct, yes, sir.

Q.  But in your position working at
the jail and all, did you normally
receive calls from the sheriff’s
department.  Say, you know, at
midnight they had some incident
outside the city limit.  Say it was
between Greenbrier and -- they
wouldn’t call you to go?

A.  No.

Q.  Had you ever been called upon to
do that during your time working
there? They would call you and say,
“Hey, there’s --



Smith - F607895 8

A.  No.

Q.  In other words, going around and
trying to catch burglars and stuff
like that, that wasn’t part of your
job?

A.  Unless it was a crime committed
in my presence.

Q.  I see.  This man that ran over
you, at the time, was he violating
any state laws that you know of
before he ran over you?

A.  Yes, he was.

Q.  What was that?

A.  Domestic battery.

Q.  Domestic battery?

A.  He beat his sister or his
girlfriend up.

Q.  Did you know that at the time
you went over there?

A.  No, they were just yelling and
screaming, loud music.

Q.  So you went over there because
of the yelling and screaming and
loud music?

A.  Yes.

Q.  All right. At the time he ran
over you, you didn’t know he had
committed domestic battery?

A.  At that time, no, sir, I did
not.

Q.  You found that out later?
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A.  Yes, sir.

          Contrary to this testimony, the claimant

testified at the hearing that he actually observed the

beating. If, in fact, the claimant had seen the man

beating up a female, it is simply unfathomable that he

did not testify to this fact at his deposition. Clearly

the observance of a beating is not something that would

slip one’s mind. The claimant was provided ample

opportunity during his deposition to “set the record

straight” if he had known of the crime prior to his

injury. The claimant clearly and plainly testified that

he went over to his neighbor’s house to ask them to turn

down the music. He was further asked what he knew about

any crime that had taken place to which he unequivocally

testified that he did not know at the time that he was

run over that the man had committed domestic battery.

          Claimant’s injury occurred after July 1, 1993,

therefore, this claim is governed by Act 796 of 1993.

Ark. Code Ann. § 11-9-102(5)(B)(iii) states: 

An injury is not compensable if it
was inflicted upon the employee at a
time when employment services were
not be performed, or before the
employee was hired or after the
employment relationship was
terminated.
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          Act 796 further requires that the provisions

of the workers’ compensation statutes be strictly

construed. Ark. Code Ann. § 11-9-704(c)(3) (Repl. 1996).

In Pifer v. Single Source Transportation, 347 Ark. 851,

69 S.W.3d 1 (2002), the Arkansas Supreme Court stated:

Act 796 defines a compensable injury
as "[a]n accidental injury ...
arising out of and in the course of
employment... ." Ark. Code Ann. §
11-9-102(4)(A)(i). A compensable
injury does not include an "[i]njury
which was inflicted upon the
employee at a time when employment
services were not being performed...
." Ark. Code Ann. §
11-9-102(4)(B)(iii) (emphasis
added). However, Act 796 does not
define the phrase "in the course of
employment" or the term "employment
services," Olsten Kimberly Quality
Care v. Pettey, 328 Ark. 381, 944
S.W.2d 524 (1997). It, therefore,
falls to this court to define these
terms in a manner that neither
broadens nor narrows the scope Act
796 of 1993. Ark. Code Ann. §
11-9-1001 (Repl. 1996). When the
meaning of a statutory term is
ambiguous, we look to the language
of the statute, the subject matter,
the object to be accomplished, the
purpose to be served, the remedy
provided, the legislative history,
and other appropriate means that
shed light on the subject. Stephens
v. Arkansas Sch. for the Blind, 341
Ark. 939, 20 S.W.3d 397 (2000).
Although the statute does not define
the term "employment services," the
Commission as well as the Arkansas
appellate courts have previously
held that an employee is performing
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employment services when he is
engaging in an activity which
carries out the employer's purpose
or advances the employer's interest
directly or indirectly. Cheri Pettey
v. Olsten Kimberly Quality Care,
Full Commission Opinion Sept. 13,
1995 (E405037); 328 Ark. 381, 944
S.W.2d 381 (1997). An employee
carries out the employer's purpose
or advances the employer's interest
when he engages in the primary
activity which he was hired to
perform. Id.; Kenneth Behr v.
Universal Antenna, Full Commission
Opinion Dec. 6, 1995 (E408376). When
an employee engages in incidental
activities which are inherently
necessary for the performance of the
primary employment activity, the
employee carries out the employer's
purpose or advances the employer's
interest. Id. 

          The Arkansas Supreme Court has held that the

same test used to determine whether an employee was

acting withing “the course of employment” is to be used

to determine whether the employee was performing

"employment services." Collins v. Excel Spec. Prod., 347

Ark. 811, 69 S.W.3d 14 (Mar. 7, 2002); Pifer v. Single

Source Transp., supra. The test is whether the injury

occurred "within the time and space boundaries of

employment, when the employee [was] carrying out the

employer's purpose or advancing the employer's interests

directly or indirectly." Id. This test has also been

previous stated as whether the employee is "engaged in
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the primary activity that [s]he was hired to perform or

in incidental activities that are inherently necessary

for the performance of the primary activity." Olsten

Kimberly Quality Care v. Pettey, 55 Ark. App. 343, 934

S.W.2d 956 (1996), aff'd, 328 Ark. 381, 944 S.W.2d 524

(1997). Employment services are performed when the

employee does something that is generally required by

his or her employer. 

          Whether an employee is performing employment

services at the time of an accident depends on the

particular facts in each case. In my opinion, this claim

should be controlled by Maupin v. Pulaski County

Sheriff’s Office, 90 Ark. App. 1, 203 S.W.3d 668 (2005)

in which the Arkansas Court of Appeals upheld a

Commission finding that an officer who was listening to

the police scanner while driving to work and was

involved in a one-car accident was not within the time

and space boundaries of employment, nor was he carrying

out the employer's purpose or advancing the employer's

interests directly or indirectly. In the case presently

before the Commission, I am sympathetic to the

claimant’s situation. He has sustained a very serious

injury; however, his injury was not sustained within the

time and space boundaries of his employment, nor was he
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carrying out his employer’s interests when he was run

over. The claimant was off duty. He went across the

street to ask his neighbors to turn down their loud

music. He did not know that a crime was being or had

been committed when he was run over. Just because he is

a deputy sheriff does not make this a compensable

injury. When the injury occurred, the claimant was not

acting in his official capacity, he was acting as a

neighbor. He just happened to walk right into a domestic

violence scene, but he did not know that until after he

was injured. 

          Accordingly, when I review the credible

evidence of record, I simply cannot agree that

reasonable minds would find the claimant’s hearing

testimony to be credible. He candidly admitted in his

deposition that he did not know that a crime had been

committed or that he had instructed his wife to call 911

before he was hit by the truck. The claimant was merely

acting as an average citizen not a deputy sheriff when

he sustained his compensable injury. Therefore, I must

dissent. 

                     ___________________________________
                     KAREN H. McKINNEY, Commissioner 


