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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed August 8, 2007.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations contained in an amended pre-
hearing order filed May 23, 2007, are hereby
accepted as fact.
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2. Claimant has failed to prove by a
preponderance of the evidence that he is
permanently totally disabled as a result of
his compensable injury.  Claimant has failed
to prove by a preponderance of the evidence
that he is entitled to permanent partial
disability benefits for a loss in wage
earning capacity in excess of the 15%
previously accepted by the Second Injury
Fund.

3. Claimant has failed to prove by a
preponderance of the evidence that the Second
Injury Fund controverted his entitlement to
permanent partial disability benefits in an
amount equal to 15% to the body as a whole.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.
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IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

 
___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion affirming and adopting the Administrative Law

Judge’s award of benefits limited to 15% wage loss

disability, based on a finding that the claimant is not

permanently and totally disabled. After a de novo review of

the record, I find that the claimant has met his burden of

proving that his most recent compensable injury, when

combined with his pre-existing condition, has rendered him 

permanently and totally disabled. Furthermore, I find that

the Second Injury Fund is liable for providing him

appropriate benefits. Therefore, I must respectfully

dissent.

At the time of his injury, the claimant was 53

years of age.  He testified his past employment history was
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mostly in the construction industry, with some time being

spent in farming, and a brief stint as a night club bouncer. 

He testified he dropped out of school in the 10th grade, but

in his early 30's, obtained a GED.  He obtained a real

estate license in the early 1990's in order to prepare

himself to buy property.  However, he testified he did not

ever intend to sell real estate or otherwise get involved in

that business.  

The claimant also testified about his numerous

injuries.  The most serious of these injuries was a low back

injury sustained in a job-related accident in the early

1980's.  As a result of this injury, he underwent surgery at

L5-S1 and later received a 15% permanent impairment rating. 

Later, he discussed being hit by a truck, which injured both

of his knees, resulting in surgery on both of them to repair

damage sustained in that accident.  He later injured his

left knee in a fall and underwent another surgical repair on

that joint.  He also sustained an injury to his left

shoulder in the middle 1980's, which required him to undergo

a rotator cuff repair.  

His last major injury, prior to the one giving

rise to this claim, occurred in the early 1990's when he re-
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injured his back in another fall.  This was also a job-

related accident, and a considerable amount of litigation

ensued over what benefits he was entitled to.  Apparently,

recommended back surgery was never performed, but the

claimant did not return to work.  

Sometime in the early 1990's the claimant began

receiving Social Security disability benefits based upon his

numerous injuries.  He continued to draw those benefits for

a substantial period of time, but occasionally attempted to

return to work under various Social Security Administration

programs that permitted trial returns to work.  

Under such a program, the claimant attempted to

start a concrete finishing business in the spring of 2004. 

According to the claimant, he hired a crew and obtained work

through his prior contacts in the construction industry. 

Unfortunately, this business eventually failed.  He

attributed the failure to his inability to find crews able

to carry out the job functions without his constant

supervision.  

The claimant testified that his own business ended

in August 2004 but, shortly thereafter, he obtained

employment with the respondent.  He testified his employment
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arrangement was that he would travel from jobsite to

jobsite, supervising five concrete finishing crews and

ensuring the jobs were being correctly carried out.  In

addition to his direct supervision duties, he also, from

time-to-time, would drop off supplies, equipment, or other

items necessary to complete the task.  While performing this

latter function, the claimant sustained his compensable

injury.  The claimant and another gentleman were attempting

to unload a portable generator from the truck, when the

coworker dropped his end of it.  The weight was then thrown

on the claimant’s right shoulder which caused him to sustain

his rotator cuff injury.  As indicated above, the injury

occurred in November 2004.  

The majority has erred in determining that the

claimant is not entitled to wage-loss benefits in excess of

15% to the body as a whole or permanent total disability

benefits.  It is obvious to me that the claimant had

numerous physical conditions which restricted his ability to

engage in his past jobs.  The claimant’s job history was in

the construction industry, generally doing heavy manual

labor.  While it was true, because of his experience and

general knowledge of the construction field, the claimant
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was able to function, despite his physical ailments, as a

supervisor in the construction industry, such is no longer

the case.  As events demonstrated, in the construction

industry, even workers in a supervisory capacity are still

required to engage in occasional manual labor, something the

claimant no longer has the capacity for.

An example of this was the claimant’s testimony

that, from time-to-time, he was required to drop off

equipment to his crew for them to carry out their tasks.  It

was in this way that the claimant sustained his most recent

compensable injury.  As the claimant testified, when he had

at least one fully functional shoulder, he could lift, at

least, small items.  Now, in addition to long-standing back

and knee problems, both of his shoulders have now sustained

a substantial amount of impairment.  I believe it is

unreasonable to assume that the claimant can continue to

function in a supervisory capacity, when his last attempt to

do so resulted in a serious injury.

I also strongly disagree with the conclusion that,

because the claimant had a short-lived business venture, he

is capable of returning to work as a business owner.  If the

claimant was able to successfully manage crews working in
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the concrete business while running the business’ affairs,

he undoubtedly would still be doing so.  The majority, by

affirming and adopting the Administrative Law Judge,

apparently  attributes this failure to the claimant’s

inability to hire crews.  However, my evaluation of the

claimant’s testimony indicates that the problem is more

significant.  I find that the claimant’s business failure

was attributable to not being able to properly supervise the

crews he hired.  Specifically, he was unable to continue

driving from jobsite to jobsite and the crews could not

function in an appropriate manner without his continued

presence.

Quite simply, the concrete finishing business the

claimant started in the Spring of 2004 was unable to remain

in business for even six months.  To state that the claimant

is employable because he was able to start short-lived

businesses which failed is not a reasonable argument. The

most telling factor in this case is that the claimant was

unable to successfully manage a business which he owned, nor

was he able to work for an extended period with another

company in a solely supervisory capacity.  
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It also cannot be stated that this claimant is

unmotivated to return to work.  It would have been very easy

for him to remain disabled and draw Social Security

benefits.  His continued attempts to return to work by

taking advantage of various trial return-to-work programs

offered by the Social Security Administration are strong

evidence of his desire to return to the work force. 

Unfortunately, the claimant was unable to successfully

employ himself in any continuing, gainful employment.  

There is little question that the claimant’s

limited residual vocational ability was eliminated by his

most recent compensable injury.  It is unfortunate that this

claimant has sustained so many injuries which have shortened

his working career.  Had this injury not occurred, the

claimant might well still be employed and no longer drawing

Social Security disability benefits.  Unfortunately, events

did not develop in that manner and the claimant was forced

to stop working because of his injuries.  I do not see any

reasonable conclusion that can be drawn other than that the

claimant’s most recent compensable injury, when considered

in connection with his prior disability and impairment, has
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rendered him unemployable and, therefore, permanently and

totally disabled.

In conclusion, I find that the claimant has met

his burden of establishing his entitlement to permanent and

total disability benefits and that those benefits are the

liability of the Second Injury Fund.

For the aforementioned reasons I must respectfully

dissent.

______________________________
PHILIP A. HOOD, Commissioner


