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Decision of Administrative Law Judge: Reversed.
                 

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed April 28, 2008.  The administrative law judge

found that the claimant proved he suffered a compensable

injury to his low back.  After reviewing the entire record

de novo, the Full Commission reverses the administrative law

judge’s opinion.  The Full Commission finds that the

claimant did not prove he sustained a compensable injury.    
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I.  HISTORY

Karl B. Schuenemann, age 46, testified that he had

worked as an electrician for Prime Power for about eight

years.  The parties stipulated that the employment

relationship existed at all relevant times.  On May 16,

2005, the claimant began treating at Sands Family

Chiropractic for complaints of neck and back pain “since

MVC.”  The claimant testified that he had been involved in a

motor vehicle accident and “pretty much my whole back was

swollen after that.”  The record shows a frequent course of

chiropractic treatments (through April 4, 2007).  The motor

vehicle accident was not work-related.  

The claimant testified that he hurt himself while

working in the Dayco Building: “I was working in the -

working in the main panel, and just bending wire, and

something snapped in my back.”  The claimant testified that

the wire was “probably an inch in diameter” and that pulling

the wire required “a lot of force.”  Blain F. Erskin, Jr.

testified that he was working with the claimant in late

November or early December 2006, and that the claimant was

an electrician helping to install a panel into a

transformer.  Mr. Erskin testified, “I just remember he
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complained that his back hurt from pulling wire.  That’s all

I remember....I didn’t see an actual injury or anything like

that, but I just remembered.  He hadn’t complained before

that time, and it was a lot of wire to be pulling.”

Steven Carlson testified that he had been working with

the claimant in December 2006: “We were working on a power

change-out for the building, upgrade of the service.  We

were pulling in large aluminum wires, landing the wire to

the channel inside.  He was on the ground and forcing the

wire and trying to get it landed in, and he said he felt

something give in his back or pop, even asked me if I could

hear it.  I didn’t hear anything, but I could see it was

bothering him.  He got up, and he asked if I could finish it

because he didn’t think he could finish the work.”  

The claimant saw Dr. Michael F. McGehee on March 12,

2007:

The patient is a 45 year old male that comes in
with some pain in his back.  He was in a vehicle
accident about two years ago.  He was stopped.  He
was rear ended by a vehicle traveling about 30 to
40 miles per hour.  He’s had problems with his
back since that time intermittently but it is
becoming more troublesome to him.  He thinks that
this might have been at play when he hurt his
lower back while he was trying to avoid
aggravating the upper part of his back while doing
some work the other day....
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T-spine x-ray shows anterior lipping at some mid
T-spine vertebrae.  No acute bony changes.  

Dr. McGehee assessed “1.  Thoracic sprain.  2.  Low

back pain.”  Dr. McGehee’s treatment plan included a

prescription for Flexeril “p.r.n. spasm..”  

The claimant followed up with Dr. McGehee on April 6,

2007: “He was seen here on 03/12 with mid back and low back

pain from a motor vehicle accident about two years

before....The upper back symptoms appear to have improved

but the lower back is still troublesome.  He is having some

L5-S1 radiculitis....There is some paraspinous spasm in the

lumbar segments to the right....X-ray of the lumbar spine

shows some joint space narrowing of L5-S1.  No acute bony

changes.”  

Dr. McGehee assessed “Low back pain.”  Dr. McGehee

noted on April 18, 2007, “The patient is a 45 year old male

that comes in with continued low back pain with radiation

into the right leg.  This is in a L1-L2 distribution on the

right....This is apparently a sequelae of a motor vehicle

accident about two years ago.  The symptoms in the upper

back seem to have slowly resolved.  He is an electrician and

this is interfering with his duties....Back shows some
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minimal midline tenderness in the mid to lower lumbar

segments.  No paraspinous spasm.”  

Dr. McGehee assessed “Low back with radiculitis right

leg....Get the patient lined up for an MRI of the lumbar

spine.”      

An MRI of the claimant’s lumbar spine was taken on

April 20, 2007, with the following impression:

1.  Moderate sized right foraminal disc herniation
at L2-L3 which narrows the right neural foramina
with probable compromise of the right L2 nerve
root.  Clinical correlation may be helpful.  No
central or lateral recess stenosis is seen
at this level.
2.  Minimal posterior disc bulges at L3-L4 and L4-
L5.  Mild narrowing of the inferolateral recesses
is seen at L4-L5.  
3.  Left foraminal disc protrusion at L1-L2 mildly
narrowing the left inferolateral recess.
4.  The remaining examination is unremarkable.  

Dr. Larry Armstrong, D.O., corresponded with Dr.

McGehee on May 9, 2007:

Karl is a 45-year-old male who had a motor vehicle
accident two years ago in which he was rear ended. 
He has had back pain since that time and has been
treated by a chiropractor.  More recently about
two-and-a-half months ago, he was doing some
activity in which he began to experience pain
through his right anterior thigh.  The worst pain
he has again is through the lumbar junction, which
radiates into the right thigh....He has done
physical therapy over the last four-and-
a-half years, as well as chiropractic therapy,
which has given him some moderate benefit....
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Lumbar spine MRI scan is reviewed, which reveals
lumbar disc herniation at L2-3 accentuated to the
right with some mild disc bulging throughout the
remainder of the lumbar spine, small foraminal
disc bulging at L1-2, L2-3 right foraminal disc,
L3-4 mild disc bulging, as well as at L4-5 and L5-
S1.  The foraminal disc at L2-3 is significant
enough to cause nerve root compression of the
exiting L2 nerve root.

Dr. Armstrong’s impression was “1.  Right lower

extremity radiculitis.  2.  Herniated nucleus pulposus at

L2-3 to the right extraforaminally and intraforaminally.” 

Dr. Armstrong recommended conservative treatment in the form

of epidural steroid injections.

Dr. Cyril A. Raben saw the claimant on June 26, 2007:

“Karl had an injury some three months ago while he was

pulling wire at the job site.  He began to notice the onset

of back pain and some, especially, right greater than left

leg pain....He had had a previous injury couple of years ago

after an automobile accident.  He had tried chiropractic

treatment for that and seemed to improve overtime.  He was

having no problem and seeking no chiropractic after this

latest on-the-job injury.  He does have MRI scan results

which show some disc space desiccation worse at the L5-S1

and L2-3 greater than L4-5 levels.  No frank herniation nor
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easily observable areas of hypointensity are noticed in

these somewhat desiccated discs.”  

Dr. Raben diagnosed lumbar spine disc degeneration and

lumbar spine radiculitis.  Dr. Raben’s treatment plan

included medication for “pain and spasm inflammation.”  Dr.

Raben referred the claimant for physical therapy.  A

physical therapist noted on July 12, 2007, “The patient

notes that his back is doing overall much better.  He notes

that his pain is relatively low and he has not had to take

any pain medication.  He notes that the initial exercises

are going well.”  

A pre-hearing order was filed on November 29, 2007. 

The claimant contended that he sustained a compensable

injury on February 8, 2007 when his lower back was injured

while bending a wire in an electrical panel.  The claimant

contended that he was entitled to temporary total

disability, medical, and an attorney’s fee.  The respondents

contended that the claimant could not prove he sustained a

compensable injury.  The respondents contended that if the

claim was found to be compensable, then the claimant was not

entitled to any benefits prior to the time that he gave the

respondents notice of the alleged injury.  
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Jason M. Collins, D.C., informed the claimant’s

attorney on January 21, 2008, “Mr. Schuenemann reported to

Sands Chiropractic on December 6, 2006 with a new complaint

of lower back pain with radiation of pain into the right

flank....He was evaluated and treated intermittently between

the dates of December 6, 2006 and April 4, 2007....My

records for the above dates reflect objective findings of

multiple joint fixations of the lumbar spine and pelvis and

associated muscle spasm and guarding, none of which would be

under the control of Mr. Schuenemann.”    

A hearing was held on April 3, 2008.  At that time, the

claimant contended that he sustained a compensable injury on

December 5, 2006 rather than February 8, 2007.  The claimant

also withdrew the issue of temporary total disability

benefits.  

Phillip Cowen, owner of Prime Power and the claimant’s

supervisor, testified for the respondents:

Q.  Is Mr. Schuenemann still employed with you?

A.  Yes. 

Q.  Okay.  Has he been a good employee?

A.  He’s one of my best employees, yes....

Q.  Phillip, are you aware - we’re here today
because he has allegedly hurt his back on - in
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early December of 2006, approximately December 5th

of 2006.  When did you first become aware that he
felt like he had hurt his back at work?

A.  I seem to recall that he might’ve mentioned it
to me three or four weeks after that that he -
that he might’ve hurt his back while pulling
wires, but I assumed that it was just he’d
exacerbated his prior injury....

Q.  Did he ever file a workers’ compensation
notice of injury with you?

A.  No.

Q.  What was the first notice that you had that he
was claiming a work-related
injury?

A.  I believe he mentioned it to me.

The administrative law judge found that the claimant

proved he suffered a compensable injury to his low back. 

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines

“compensable injury”:

(i) An accidental injury causing internal or
external physical harm to the body ...arising out
of and in the course of employment and which
requires medical services or results in disability
or death.  An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrence[.]
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A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D).  “Objective findings” are those findings

which cannot come under the voluntary control of the

patient.  Ark. Code Ann. §11-9-102(16)(A)(i).  The

requirement that a compensable injury be established by

medical evidence supported by objective findings applies

only to the existence and extent of the injury.  Stephens

Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472

(1997).        

The employee’s burden of proof shall be a preponderance

of the evidence.  Ark. Code Ann. §11-9-102(4)(E)(i). 

Preponderance of the evidence means the evidence having

greater weight or convincing force.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

In the present matter, the claimant initially contended

that he sustained a compensable injury on February 8, 2007. 

At hearing, the claimant contended that he sustained a

compensable injury on December 5, 2006.  The claimant

testified that he felt a “snap” in his back while pushing

large, heavy industrial wire in December 2006.  One co-

worker testified that the claimant complained to him that
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his back was hurting, although Mr. Erskin “didn’t see an

actual injury or anything like that ....”  Another co-worker

testified regarding the claimant, “he said he felt something

give in his back or pop, even asked me if I could hear it. 

I didn’t hear anything, but I could see it was bothering

him.”  

The administrative law judge found, “3.  Claimant has

met his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his low back while

employed by the respondent.”  The administrative law judge

determined in the Adjudication section of his opinion that

the claimant suffered a compensable injury to his low back

on or about December 5, 2006.  A chiropractor’s note dated

December 6, 2006 appeared to indicate that the claimant

complained of lower back pain radiating to his right flank. 

Nevertheless, the note did not describe an accident

occurring at the claimant’s workplace on December 6, 2006 or

any other date.  Dr. McGehee reported on March 12, 2007 that

the claimant aggravated his back “the other day.”  We cannot

interpret a March 12, 2007 medical notation describing an

aggravation “the other day” to relate back to December 5,

2006.  Dr. McGehee related the claimant’s pain to the
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nonwork-related 2005 motor vehicle accident.  Dr. McGehee

first reported visible spasm in April 2007.  A finding of

muscle spasm can constitute objective medical evidence

establishing a compensable injury.  Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  However,

the Full Commission is unable to causally relate a finding

of spasm to an incident at work in December 2006.  See Ford

v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  Nor does the record demonstrate that any of the

findings shown on MRI were causally related to an incident

occurring on or about December 5, 2006.    

In May 2007, Dr. Armstrong reported activity causing

pain “about two-and-a-half months ago.”  This medical report

describes an alleged accident occurring around March 2007

rather than the alleged injury date of December 5, 2006. 

The provisions of Ark. Code Ann. §11-9-102(4)(A)(i) do not

require that the claimant identify the precise time and

numerical date upon which an alleged accidental injury

occurred.  See Edens v. Superior Marble & Glass, 346 Ark.

487, 58 S.W.3d 369 (2001).  Instead, the statute only

requires that the claimant prove that the occurrence of the

injury is capable of being identified.  Id.  In the present
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matter, the Full Commission finds that the claimant did not

prove that he sustained an injury caused by a specific

incident which was identifiable by time and place of

occurrence.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove he

sustained an accidental injury causing physical harm to his

back.  The claimant did not prove that he sustained an

injury to his back caused by a specific incident

identifiable by time and place of occurrence.  The claimant

did not prove he sustained an accidental injury to his back

arising out of and in the course of employment.  Nor did the

claimant establish a compensable injury to his back by

medical evidence supported by objective findings.  The Full

Commission therefore reverses the administrative law judge’s

finding that the claimant proved he suffered a compensable

injury to his low back.  This claim is denied and dismissed.

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

                                
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find,

as did the Administrative Law Judge, that the claimant

has met his burden of proving by a preponderance of the

evidence that he sustained a compensable lower back

injury on a compensable injury to his lower back while

working for the respondent on or about December 6, 2006,

and therefore, I must respectfully dissent from the

majority opinion.

For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective
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findings, as defined in Ark. Code Ann. §11-9-102 (4)(D),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence. Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

First, I find that the claimant has proved by

a preponderance of the evidence that the injury was

caused by a specific incident arising out of and in the

course of his employment that is identifiable by time

and place of occurrence. The claimant’s testimony

regarding the injury is corroborated by the testimony of

two other witnesses, including a totally unbiased

witness. Testifying at the hearing was Mr. Blain

Erskine, who is employed as a project manager for

Edwards Design & Construction.  Mr. Erskine testified

that Edwards frequently employs the respondent to

perform electrical work.  Mr. Erskine testified that in

November and December 2006, Edwards Design &

Construction was in the process of building a tech lab

addition for Dayco.  He further testified that the

building was “finaled” at the end of November 2006, and
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that an electrical transformer changeover occurred at

that time.  Mr. Erskine testified that this process

required “pulling wire”.  Significantly, Mr. Erskine

testified that he recalls the claimant complaining of

having injured his back while pulling wire during this

process.

Also testifying at the hearing was Mr. Alex

Carlson, an employee who was working with the claimant

on the day of the injury.  Mr. Carlson testified that he

remembers an incident when he and claimant were pulling

wiring and claimant said that he felt something pop in

his back.  Mr. Carlson testified that he could see that

“it was bothering him.”  Mr. Carlson testified that he

finished the wiring job himself and that after that

incident, the claimant changed his work style with

regard to lifting and “different things.”

Although it must be acknowledged that the

claimant had a pre-existing injury to his spine, which

involved the low back, following a motor vehicle

accident in May 2005, the employer takes the employee as

it finds him, and employment circumstances that

aggravate pre-existing conditions are compensable.
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Nashville Livestock Comm'n v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Pearline Williams v. L&W Janitorial,

Inc. 85 Ark. App. 1, 145 S.W. 3d 383 (2004). Here, the

claimant received medical treatment for his previous

back injury from the Sands Chiropractic Clinic.  The

medical records contain a letter from Dr. Collins at

Sands dated May 30, 2006, indicating that claimant had

been released from care for injuries sustained in the

accident of May 2005.  However, Dr. Collins indicated

that he would recommend palliative care for continued

instability in the claimant’s spine.  The medical

records indicate that claimant did, in fact, continue to

receive some treatment from Sands after that date. 

However, Dr. Collins indicated in a letter dated January

21, 2008, that claimant had new complaints as of

December 6, 2006:

According to our patient
records, Mr. Schuenemann
reported to Sands
Chiropractic on December
6, 2006 with a new
complaint of lower back
pain with radiation of
pain into the right flank.

Thus, while claimant did have a pre-existing injury to

his low back, the medical records indicate that claimant
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had a new complaint of lower back pain with radiation

into his right flank as of December 6, 2006. Based on

the claimant’s credible testimony, the corroborating

testimony of Mr. Erskine and Mr. Carlson, and the

corroborating medical report from Dr. Collins, I find

that claimant has met his burden of proving by a

preponderance of the evidence that he suffered a

compensable injury which arose out of and in the course

of his employment with respondent, and that the injury

was caused by a specific incident identifiable by time

and place of occurrence. 

Second, I find that claimant has met his

burden of proving, by a preponderance of the evidence,

that the claimant has offered objective findings of an

injury which caused internal physical harm to his body

which required medical services.  Dr. Collins’ letter of

January 21, 2008 indicates that on December 6, 2006, the

claimant was suffering from muscle spasms related to his

new complaints. Likewise, medical reports from Dr.

McGehee indicate that muscle spasms in the claimant’s

lumbar spine were observed and he was prescribed

medication for that condition. “Objective findings” are
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those findings which cannot come under the voluntary

control of the patient. Ark. Code Ann. §11-9-

102(16)(A)(i). There is no requirement that medical

testimony be expressly or solely based on objective

findings, only that the record contain supporting

objective findings. Swift-Eckrich, Inc. v. Brock, 63

Ark. App. 118, 975 S.W.2d 857 (1998). The Commission may

not arbitrarily disregard medical evidence or the

testimony of any witness. Coleman v. Pro. Transportation

Inc., ___Ark. App___, ___ S.W. 3d.___ (2007). Here, the

evidence of record clearly shows that the claimant has

provided medical evidence of a low back injury,

supported by objective findings, muscle spasms which

required medical treatment, in the form of medication

for muscle spasms and physical therapy.

In conclusion, I find that claimant has met

his burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his low back

while employed by the respondent on or about December 6,

2006. The majority’s decision to reverse the well-

reasoned findings of the Administrative Law Judge is

clearly erroneous.
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For the aforementioned reasons I must

respectfully dissent.

___________________________________
PHILIP A. HOOD, Commissioner


