NOT DESIGNATED FOR PUBLICATION
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CLAI M NO. F705087

HORTENCI A SANCHEZ, EMPLOYEE CLAI MANT

Pl NNACLE FOODS, EMPLOYER RESPONDENT

ZURI CH AMERI CAN | NSURANCE CO. ,

| NSURANCE CARRI ER RESPONDENT
OPINION FI LED APRIL 22, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE RONALD M M CANN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE M CHAEL R
MAYTON, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed Novenber 9, 2007. 1In
said order, the Adm nistrative Law Judge made the

follow ng findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of the
within claim
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2.

The enpl oyee-enpl oyer-carrier
rel ati onshi p exi sted anong the parties
on January 5, 2006.

The parties’ stipulation that clai mant
earned an average weekly wage of $530.00
which woul d entitle her to conpensation
at the rate of $353.00 for total

di sability benefits and $265. 00 for
permanent partial disability benefits is
her eby accepted as fact.

Cl ai mant has met her burden of proving
by a preponderance of the evidence that
she suffered a conpensable injury to her
| ow back while enpl oyed by respondent on
January 5, 2006.

Respondent is liable for paynent of al
reasonabl e and necessary nedi cal
treatnent provided in connection with
clai mant’ s conpensable injury. This

I ncludes, but is not limted to, surgery
performed by Dr. Routsong.

Claimant is entitled to tenporary total
di sability benefits begi nni ng Novenber
8, 2006, and continuing through a date
yet to be determ ned.

Pursuant to A.C. A 811-9-411, respondent
is entitled to a credit for nedical and
disability benefits paid by a group
health carrier

Respondent has controverted claimant’s
entitlenent to all tenporary tota
di sability benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Adm nistrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirned. Specifically,
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we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

W therefore affirmthe Novenber 9, 2007,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amobunt of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002) .
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IT 1S SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimant sustained a
conpensable injury to her |ower back on January 5, 2006
for which she is entitled to reasonabl e and necessary
medi cal treatment, including surgery performed by Dr.
Routsong as well as tenporary total disability benefits
from Novenber 8, 2006 and continuing through a date yet
to be determ ned. Based upon ny de novo review of the
entire record, without giving the benefit of the doubt
to either party, |I find that the clai nant sustai ned an
i di opathic injury for which respondents are not |iable.
Therefore, | find that the decision of the
Adm ni strative Law Judge nust be reversed.

The claimant reported an alleged injury to her

enpl oyer on January 6, 2007, the day after it allegedly
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occurred. Pursuant to the Incident Report the clai mant
signed on January 6, 2007, she experienced pain in her
back in the right buttocks area when she was pl aci ng
meat and stood up. No nention was made of the clai mant
slipping while in the process of standing. Likew se,
when the claimant reported her history to her nedical
care providers, the claimant did not nention that she
slipped as she was standi ng. Rather, the nedi cal
hi story, the claimant provided to Dr. Karl Haws on
January 24, 2006, which was witten by the claimant’s
daughter on a formprovided by Dr. Haws’s of fice stated:

she was getting up fromher chair &

she felt some pain on her |ower

right side
After reviewing this report, and exam ning the cl ai mant,
Dr. Haws recorded a history with a little nore detail
Specifically, he wote:

The patient presents as an enpl oyee

of Pinnacle Foods in Fayetteville

for the past 9 years, and conpl ai ns

of an acci dent which occurred

approxi mately 3 weeks ago. She

states she was rising fromher chair

and felt a pinch in her right |ower

back and buttocks area which has

persisted.. ..

When the clainmant returned to Dr. Haws on

February 10, 2006, he had a thorough di scussion with the
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cl ai mant and her interpreter regarding the nature of

6

injury. In this regard, Dr. Haws not ed:

| expl ained through her interpreter
that based on the x-ray | took here,

and |

revi ewed those results with

her, she has noderately sever DDD at
the |l unbosacral spine, primarily at

L5- S1.

| explained that this |evel

of degenerative change did not occur
overni ght and due to her injury, she
has obvi ously has had severe
degenerative changes present which
have possibly been a contributing
factor to her condition. She was not
perform ng a specific novenent
attributed to any specific duty at
wor k, but rater was arising from her
chair when she felt a pinch in her

right

| ower back and buttocks area.

This could of course have happened
any tinme she arose froma chair,
whet her at honme or at work....

There is no indication that Dr. Haws

m sunderstood the nature of the claimant’s injury, or

that the claimant tried to correct himwth regard to

just how her injury occurred.

Dr. Haws had the sane conversation with the

cl ai mant and her

husband again on March 14, 2006, when

he explained that arising froma chair is not a specif

duty related to work. Again, no attenpt was nmade by th

claimant to correct Dr. Haws and informhimof a slip

even after he repeated the claimant’s description of her

injury on nore than one occasion and advi sed her that

woul d not be work rel ated.

her

ic

e

it
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In finding that the clai mant has nmet her
burden of proof, the Adm nistrative Law Judge did not
find significant the lack of a reported slip and fall in
the claimant’s nedical records “given the |anguage
barrier in this case.” In my opinion, however, | place
great wei ght upon the absence of any reported slip and
fall in these medical reports. First, when the clai mant
reported an incident at work, she was provided with an
interpreter who reported the nechanics of the injury
just as the claimant described. Second, a different
interpreter went with the claimant to Dr. Haws yet the
exact sane description of the injury was provided.
Presumably, the claimant’s daughter who woul d be
intimately famliar with the claimant and her manner of
speaking, only wote, “she was getting up fromher chair
& she felt some pain on her lower right side,” when she
had to describe the claimant’s injury for Dr. Haws.
Finally, Dr. Haws, not once but tw ce, discussed the
hi story and nmechanics of the injury with the clai mant,
and she never attenpted to correct Dr. Haws or explain
that there was nore to her injury than just arising from
a chair.

The Adm ni strative Law Judge al so found that
the testinony of Delina Espinal, the claimant’s co-

wor ker, corroborated the claimant’s testinony that she
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slipped as she was arising fromher chair resulting in
her | ower back injury. However, | do not read Espinal’s
testinmony as favorable to the claimant. The clai mant did
not identify Espinal as a witness to her injury when she
first reported an injury. Mreover, unless Espinal was
actually looking at the claimant’s |legs and feet, it
woul d have been inpossible for her to know that the
claimant’ s foot slipped. Espinal testified that she was
standing next to the clainmant on the date on the

i ncident and that the claimant stood up from her bench
“she kind of slipped, and she was going to fall, and she

grabbed onto the line.” Espinal observed this novenent
out of her peripheral vision. If the claimnt had stood
“and felt like a needle went through” her back as she
described in the Incident Report, Espinal would have
seen the claimant stand, react to the shot of pain, bend
over, and grab the line. The mechani cs of such an

i ncident nay appear out of one’s peripheral vision |ike
a person slipped, especially if one were latter told
that the person had slipped. Accordingly, wthout a
better foundation laid for Espinal’s Iine of sight, |
cannot find that her testinony bolsters the claimnt’s
account of slipping and falling at work.

In my opinion, the overwhel m ng evi dence

present ed contenporaneously with the injury does not
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support a finding that the claimant slipped and fell as
she was arising fromher chair. Accordingly, | find that
the clai mant sustained an idiopathic fall on January 5,

2006. An idiopathic fall is one whose cause is personal

in nature, or peculiar to the individual. ERC Contractor

Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W2d 212

(1998); Kuhn v. Majestic Hotel, 324 Ark. 21, 918 S.W2d

158 (1996); Little Rock Convention & Visitors Bur. V.

Pack, 60 Ark. App. 82, 959 S.W2d 415 (1997); More v.
Darling Store Fixtures 22 Ark. App. 21, 732 S.W2d 496

(1987). Injuries sustained due to an unexpl ai ned cause
are different frominjuries where the cause is

I di opathic. ERC, supra. Were a claimant suffers an

unexpl ained injury at work, it is generally conpensabl e.

Little Rock Convention & Visitors Bur., supra. Because

an idiopathic injury is not related to enploynent, it is
general ly not conpensabl e unless conditions related to

t he enpl oynent contribute to the risk by placing the
enpl oyee in a position, which increases the dangerous
effect to the fall. 1d. Enploynent conditions can
contribute to the risk or aggravate the injury by, for
exanpl e, placing the enployee in a position which

i ncreases the dangerous effect of a fall, such as on a
hei ght, near nmachinery or sharp corners, or in a noving

vehicle. |d.
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In Moore, supra, the Court of Appeals offered

the follow ng analysis with regard to whet her an on-t he-

job fall will give rise to conpensation

When one suffers an injury at work,
the cause is, obviously, either
known or unknown. Larson’s treatise
on workers’ conpensation | aw states
t hat the nost common exanple of a
situation in which the cause of the
harmis unknown is the unexpl ai ned
fall in the course of enploynent and
t hat nost courts confronted with

t hat situation have seen fit to
award conpensation. 1 Larson, The
Law of Workmen’s compensation, 8
10. 31, at 3-87 (1985). However,
injuries fromidiopathic falls do
not arise out of the enploynent

unl ess the enploynent contributes to
the risk or aggravates the injury
by, for exanple, placing the

enpl oyee in a position which

i ncreases the dangerous effect of
the fall, such as on a height, near
machi nery or sharp corners, or in a
nmovi ng vehicle. Larson § 12.11.

The word “idiopathic” is defined in
Webster’s Third New International
Dictionary, Unabridged (1976), as
(1) peculiar to the individual, (2)
ari sing spontaneously or from an
obscure or unknown cause. Although
the two concepts are frequently
confused, Larson says “unexpl ai ned
fall cases begin with a conpletely
neutral origin of the m shap, while
i diopathic fall cases begin wth an
origin which is admttedly persona
and which therefore requires sone
affirmative enpl oynent contri bution
to offset the prima facie show ng of
personal origin." Larson § 12.11, at
3- 314.
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Qur Arkansas cases have foll owed the
above rules. In Fairview Kennels v.
Bai l ey, 271 Ark. 712, 610 S.W2d 270
(Ark. App. 1981), we relied upon a
statenment from Larson § 10.31 that
"It is significant to note that nost
courts confronted with the
unexpl ai ned fall problem have seen
fit to award conpensation,” and we
held that the claimant's explanation
that, while engaged in her work-

rel ated duties she "fell and
couldn't get up," was sufficient for
the Conmission to find that the
claimant fell in the course of her
enpl oynent. 271 Ark. at 715.

Moore, 22 Ark. App. at 25, 732 S.W2d at 498.

Ark. Code Ann. 811-9-102(4)(A) (i) (Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused
by a specific incident and is identifiable by tinme and

pl ace of occurrence. WAl -Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynent” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in

the course of enploynment” when it occurs within the tine
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and space boundaries of the enploynent, while the
enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of E|l Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requi renents for conpensability set forth in 811-9-
102(4) (A (i), the clainmnt nust establish a conpensabl e
i njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
injury be established by nedical evidence supported by
obj ective findings applies only to the exi stence and

extent of the injury. Stephens Truck Lines v. MIIlican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Ovjective
findings” are those that cannot cone under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to
establish the existence and extent of an injury, is not
necessary to establish a causal relationship between the

injury and the work-rel ated accident. \Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S. W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon
the patient’s description of the sensations produced by

various stimuli are clearly under the voluntary control
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of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair

Stylists, 55 Ark. 327, 935 S.W2d 600 (1996). Finally,
medi al opi ni ons addressi ng conpensability and pernanent
i npai rment nust be stated within a reasonabl e degree of
nmedi cal certainty. Ark. Code Ann. 811-9-102(16)(i)(B)
Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900
(2000).

There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc., et al v. Servold,

265 Ark. 352, 578 S.W2d 224 (1979). Crouch Funeral

Hone, et al v. Crouch, 262 Ark. 417, 557 S.W2d 392

(1977). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act, and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-
9-102(4)(E)(i)(Repl. 2002); dardy v. Medi-Hones LTC

Serv. LLC 75 Ark. App. 156, 55 S.W3d 791 (2001). In

ot her words, in a workers’ conpensation case, the

cl ai mant has the burden of proving by a preponderance of
t he evidence that his/her claimis conpensable, ie.,
that his/her injury was the result of an accident that
arose in the course of his/her enploynent and that it

grew out of, or resulted fromthe enploynent. Carman v.

Haworth, Inc., 74 Ark. App. 55, 45 S.W3d 408 (2001);



Sanchez - F705087 14
Ringier Am v. Conbs, 41 Ark. App. 47, 849 S.W2ad 1

(1993). Further, the claimnt nust show a causal
rel ati onship exists between his/her condition and

hi s/ her enploynent. Harris Cattle Co. v. Parker , 256

Ark. 166, 506 S.W2d 118 (1974).

It is well established that the party having
t he burden of proof on the issue nust establish it by a
preponderance of the evidence. Ark. Code Ann. § 11-9-
704(c)(2) (Repl . 2002). A preponderance of the credible
evi dence of record neans “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W2d 593 (1995); See also, Smth v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W2d 42 (1947). In

determ ni ng whet her a cl ai mant has sustained his or her
burden of proof, the Comm ssion shall weigh the evidence
I npartially, without giving the benefit of the doubt to
either party. Ark. Code Ann. 8§ 11-9-704; Wade v. M. C

Cavenaugh's, 298 Ark. 363, 768 S.W2d 521 (1989); and

Fow er v. MHenry, 22 Ark. App. 196, 737 S.W2d 663

(1987).

There is no indication that the clai mant was
perform ng an act specific to her enploynent at the tine
of her injury. As the claimant first reported to her
enpl oyer on January 6, 2006, and again to Dr. Haws on

January 24, 2006, the claimant was nmerely arising from
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her chair when she felt a stab of pain shoot through her
| ower back. This claimis substantially simlar to

Whitten v. Edward Trucki ng/ Corporate Sol utions, 87 Ark.

App. 112, 189 S.W3d 82 (2004), wherein we found that a
claimant who felt pain as he was reaching for a door
knob and fell to the ground sustained an idiopathic
injury for which the enpl oyer was not |iable. Likew se,
in the present claim the claimnt was nerely arising
froma chair when she experienced a shooting pain in her
back which Dr. Haws has attributed to the claimant’s

| ongst andi ng degenerative di sc di sease.

Based upon the evidence of record, | cannot
find that the claimant’s conplaints of back pain “arose
out of her enploynment” or is causally connected to her
enpl oynent. Therefore, | find that the clai mant has
failed to prove by a preponderance of the evidence that
she sustained a conpensable injury for which she is
entitled to benefits. Therefore, for all the reasons set
forth herein, | must respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



