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OPINION FILED APRIL 8, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH J.
KIEKLAK, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 20, 2007. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the evidence, that he
is entitled to a running prosthesis. 
The requested artificial limb,
recommended by the claimant’s primary
treating physician, Dr. George Wood, is
reasonably necessary in connection with
the claimant’s admitted injury, and
should be provided by respondents as
medical services.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 20, 2007,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that he was entitled to a

running prosthesis. Based upon my de novo review of the

record, I find that claimant has failed to meet his
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burden of proof. Accordingly, I would reverse the

decision of the Administrative Law Judge.

The claimant was employed by the respondent

employer as fire fighter. On April 24, 2004, the

claimant was responding to a fire and was in an accident

wherein the fire truck hit an eighteen wheeler. The

claimant ultimately lost his left leg above the knee.

The respondents accepted the claim as compensable and

paid benefits accordingly. In fact, the respondents have

provided the claimant with three prosthetic devices. On

October 30, 2006, the claimant’s treating physician, Dr.

Ward, ordered a running prosthesis. The running

prosthesis allows a person to “perform ambulation,

exceeding basic skills (i.e. high-impact); child, active

adult, athlete.

The claimant testified that without the

running prosthesis he would be limited in the type of

cardiovascular equipment that he could use at the gym.

The claimant testified that it was hard to walk or run

on a treadmill and that if he had the running prosthesis

he could jog. The claimant is able to lift weights, but

at the time of the hearing was not doing any weight-

lifting. In fact, the claimant was not doing any

flexibility exercises or quadriceps exercises either. 
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Ark. Code Ann. §11-9-508(a) provides:

The employer shall promptly provide
for an injured employee such
medical, surgical, hospital,
chiropractic, optometric, podiatric,
and nursing services and medicine,
crutches, ambulatory devises,
artificial limbs, eyeglasses,
contact lenses, hearing aids, and
other apparatus as may be reasonably
necessary in connection with the
injury received by the employee.

In my opinion, a review of the evidence

demonstrates that the claimant cannot prove by a

preponderance of the evidence that the running

prosthesis is reasonable and necessary medical

treatment. Records indicate that the respondent employer

has provided the claimant with three different

prosthesis. The claimant has an aquatic prosthesis, as

well as a C-leg and a mechanical prosthesis. The

claimant is currently not doing any form of exercise

other than just working and playing with his kids.

Because he wants to run, the logical conclusion is that

eventually the claimant might want to play golf or hike

or ride a bicycle and then he will need a new prosthesis

to participate in each of those activities as well. The

statute requires that the respondents provide the

artificial limbs and it must be reasonable and

necessary. It is not reasonable that the respondents be
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required to provide the claimant with recreational

artificial limbs. The respondents have provided the

claimant with three prosthesis. One of those prosthesis

is a C-leg which is a state-of-the-art computerized leg. 

After considering the evidence, I find that

the claimant has failed to prove by a preponderance of

the evidence that he is entitled to the running

prosthesis. Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


