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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed May 10, 2007.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on February 7, 2007, and
contained in a pre-hearing order filed
February 14, 2007, are hereby accepted
as fact. 
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2. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional medical treatment
in the form of pain management for his
compensable injury. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

The claimant in this case sustained a very serious

compensable injury, had a complex surgery, was rated, was

released, and returned to work. At the hearing, his only

request was additional medical treatment, which was

inappropriately denied by the Administrative Law Judge and

now by the majority. Because the overwhelming weight of the

evidence establishes that the claimant is entitled to an

award of additional medical treatment, I must respectfully

dissent from the majority opinion denying the claimant these

benefits.

The opinion of the Administrative Law Judge was

affirmed and adopted in its entirety by the majority without

additional discussion. Therefore, the opinion of the

Administrative Law Judge and all of the findings and

conclusions contained in that decision are now the majority

opinion.

The claimant, working under slippery and hazardous

conditions, fell 10 feet onto a one-inch steel reinforcement
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bar protruding from the concrete below. He was impaled by

the bar. The bar entered through the right buttock, struck

the sacrum, and exited out through the low back. The bar

created a one-inch wide hole a length of nine inches into

the muscle, fractured his tail bone into pieces, and entered

the spine, shredding two nerve roots branching off the

spinal cord. As a result, the claimant underwent a complex

surgery and was rated at 10% to the body as a whole for the

sacral fracture and damage to the S3 and S4 nerve roots.

When the claimant was released after surgery, his surgeon

indicated that the sacral fractures had healed but that the

nerve, soft tissue, and ligament injuries would continue to

cause “persistent problems with complaints of pain with

activity”.

In May of 2006, the claimant returned to full-time

work and was working 40 to 50 hours per week, weather

permitting. He testified that this work caused a great deal

of pain and swelling. The claimant testified that he had not

been allowed to see a doctor and that he could not obtain
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medications. He said that all he wanted was to have access

to a physician for pain management and medication.  

The claimant’s primary treating physicians were

partners at Northwest Arkansas Spine and Orthopedic

Associates, Dr. R. Douglas Foster and Dr. Cyril A. Raben.

Dr. Foster performed the claimant’s surgery and Dr. Raben

provided follow-up treatment after surgery. It was

Dr. Foster who first mentioned the possibility of pain

management. He suggested Dr. Cannon, a chronic pain

specialist. While Dr. Foster did question whether there was

anything a chronic pain specialist could offer, the claimant

has never been given to opportunity to be examined by a

specialist in this field in order to find out whether he

could derive some benefit from this type of treatment.

Clearly, it was Dr. Foster’s intention to provide the

claimant, at least, an evaluated by Dr. Cannon. On the other

hand, Dr. Raben repeatedly recommended pain management and

opined that the claimant needed a physician to prescribe

medications. Therefore, the opinions from the treating

physicians range from a strong recommendation for treatment
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by a chronic pain specialist to a recommendation for an

evaluation by such a physician. 

 The Administrative Law Judge disregarded the opinions

of the treating physicians and relied on the opinion of

Dr. Calhoun who was hired by the respondents to provide an

opinion to make their case. Dr. Calhoun saw the claimant one

time, reviewed medical records, watched a surveillance

video, and opined that the claimant did not need any

additional treatment. With regard to the requested

treatment, Dr. Calhoun said that “it is difficult for me to

advocate this when the patient is working without difficulty

and is on no pain medicines”. The fact of the matter is that

the claimant was having a great deal of difficulty working

without pain medications and this is the reason he made the

request for additional treatment in the first place.

Dr. Raben has repeatedly said that the claimant experiences

increased pain with activity and this totally contradicts

the erroneous assumption of Dr. Calhoun that the claimant is

able to work without difficulty.   
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In an effort to discredit the opinion of

Dr. Raben, the Administrative Law Judge said that Dr. Raben

made his recommendation for pain management in December 2005

when the claimant was not working and that Dr. Calhoun saw

the claimant in July 2006 after the claimant returned to

work in May 2006. He said that the claimant was a different

individual in December 2005 than he was in May 2006,

implying that Dr. Raben would not have recommended pain

management if he had evaluated the claimant after he

returned to work. Clearly, it was Dr. Raben’s opinion that

the claimant would experience additional pain as his

activity level increased. Under these circumstances, it is

logical to conclude that Dr. Raben’s recommendation for pain

management would have been even more emphatic had the

claimant been evaluated after a 40 to 50 hour work week,

complaining of pain and swelling, as he did at the hearing.  

The Workers’ Compensation Act requires employers

to provide such medical services as may be reasonably

necessary in connection with an employee’s injury. Ark. Code

Ann. § 11-9-508(a)(Repl. 2002). While it is obvious that the
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claimant’s healing period has ended, it is well established

that a claimant may be entitled to ongoing medical treatment

after the healing period has ended, if the medical treatment

is geared toward management of the claimant’s injury.

Compensable treatment includes treatment designed to reduce

or alleviate symptoms resulting from the compensable injury.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004), citing Hydrophonics, Inc. v. Pippin, 8

Ark. App. 200, 649 S.W.2d 845 (1983). Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995)

The claimant in this case has contended that he

continues to suffer pain and swelling as a result of his

acknowledged compensable injury. That the claimant finds

himself in this condition is not, at all, surprising in

light of the extensive damage to muscles, ligaments and

nerves which resulted from the accident. Continuing symptoms

were, in fact, anticipated by the claimant’s treating

physicians. Now, he asks only to be given the opportunity to

be treated by a physician for the purpose of controlling

these symptoms while he continues to work. The majority’s
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denial of this simple request is inhumane and inconsistent

with the very purpose of the workers’ compensation law. The

worst aspect of the decision is that the majority’s denial

of medical treatment is based almost exclusively on the fact

that the claimant returned to work and was willing to work

long hours while enduring the pain. While one would assume

that such a claimant might be rewarded for motivation and

determination, the majority, instead, has chosen to punish

him for these actions. 

A de novo review of the evidence of record,

especially the opinions of the treating physicians,

establishes the claimant’s need for additional medical

treatment in the form of a specialist to prescribe

medication and administer pain management. Therefore, I find

that the claimant is entitled to continuing medical

treatment and dissent from the majority opinion denying

these benefits.

______________________________
PHILIP A. HOOD, Commissioner 


