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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F501677   

KAREN ROEBUCK,
EMPLOYEE                               CLAIMANT

UNITED METHODIST CHILDREN’S HOME,
EMPLOYER                               RESPONDENT

AMERICAN HOME ASSURANCE COMPANY,
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OPINION FILED JULY 30, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

NUNC PRO TUNC ORDER

The Full Commission, on its own motion, finds that

a clerical error exists in the Opinion and Order filed

July 28, 2008. The Opinion and Order reflects that 

Commissioner Hood’s Dissent was omitted from the

finalized opinion. The Full Commission finds that the

Opinion and Order should include Commissioner Hood’s

Concurrence and Dissent and hereby reiterates the July

28, 2008, Opinion and Order in full including

Commissioner Hood’s Dissent. The Full Commission is
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authorized to correct clerical errors and this is a

proper case for exercise of that authority. Ark. Code

Ann. § 11-9-713(d)(Repl. 1996).

The Opinion and Order filed on July 28, 2008, is

hereby modified only to include Commissioner Hood’s

Concurrence and Dissent, as reflected herein. In all

other respects, the Opinion and Order shall remain the

same and shall not be otherwise affected.

Claimant appeals and Respondents cross-appeal an

opinion and order of the Administrative Law Judge filed

November 5, 2007.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1.  There was a compensable left shoulder injury on
January 26, 2005.

2.  Respondents accepted a 3% permanent impairment
rating to the shoulder.

3.  The compensation rates are $387/290.

4.  The claimant has proven by a preponderance of
the evidence that the additional medical treatment
she has pursued for her left shoulder injury is
reasonable and necessary and related to her
compensable injury.

5.  Respondents are liable for all reasonable and
necessary medical the claimant has pursued for her
left shoulder injury, to include the surgery by Dr.
Ken Martin.

6.  The claimant has failed to prove by a
preponderance of the evidence that she sustained a
compensable lumbar injury supported by objective
findings.
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7.  The claimant has proven by a preponderance of
the evidence that she remained in her healing
period and was totally unable to earn wages from
July 12, 2007 through a date to be determined.

8.  The claimant has failed to prove by a
preponderance of the evidence that she remained in
her healing period and was totally unable to earn
wages from September 18, 2006 through July 11,
2007.

9.  The claimant’s attorney is entitled to the
maximum statutory attorney’s fee on benefits
awarded herein, one-half of which is to be paid by
claimant and one-half to be paid by respondents in
accordance with Ark. Code Ann. §11-9-715 and
Arkansas Workers’ Compensation Rules and
Regulations, Rule 10.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Therefore we affirm and adopt the November 5, 2007

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman



Roebuck - F501677 4

Commissioner McKinney concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I respectfully concur, in part, and dissent,

in part, from the majority’s opinion. Specifically, I

concur in the majority’s findings that the claimant

failed to proved by a preponderance of the evidence 

that she sustained a compensable lumbar injury and a

finding that the claimant was temporary and totally

disabled from September 8, 2006, through July 7, 2007.

However, I must respectfully dissent from the majority’s

findings that the respondents were responsible for the

additional medical treatment on the claimant’s left

shoulder and that this treatment was reasonable and

necessary and related to compensable injury.

Furthermore, I dissent from the majority’s finding that

the claimant has proven by a preponderance of the

evidence that she remained in her healing period and was

totally unable to earn wages from July 12, 2007, through

a date yet to be determined. In my opinion, the claimant

has failed to meet her burden of proof.

          My review of the evidence demonstrates that

the medical benefits that the majority is awarding,

including the surgery by Dr. Martin, is not reasonable

and necessary medical treatment.  The claimant was

treated by Dr. David Barnett who operated on the
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claimant and followed her for nearly five months after

her surgery.  Dr. Barnett’s records fail to contain any

evidence that the claimant continued to suffer from a

rotator cuff problems after her first surgery. 

          On November 23, 2005, Dr. Barnett noted that

the claimant was showing “significant progress.” The

claimant was released to perform most work activities at

the time. Eventually, Dr. Barnett debrided the labral

tear that showed up on the claimant’s MRI and he

performed a subacromial decompression with

acromioplasty. After the surgery, the claimant followed

up with Dr. Barnett for five months and was released

from his care with 3% permanent partial anatomical

impairment rating. This rating was accepted by the

respondents. 

          In a later report, Dr. Barnett made it clear

that the claimant did not present with symptoms that

were consistent with a rotator cuff tear during the

months leading up to his decision to release her from

his care. Dr. Barnett stated,

The comment is made that clinically
she has a rotator cuff tear.
However, I would state that by
testing, she does not on two
occasions, and by arthroscopy she
does not have a rotator cuff tear.

Although Dr. Martin later found a Type I tear while

operating on the claimant in July of 2007, over two

years after the original injury, Type I tears are
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actually just fraying of the labrum that is classified

as a degenerative problem the majority of the time. 

Simply put, the claimant failed to prove that the

condition that Dr. Martin operated on in July of 2007

was causally related to the claimant’s original injury

of 2005. When Dr. Barnett repaired the claimant’s

shoulder he did not find any symptoms consistent with a

rotator cuff tear when he examined the claimant post

operatively. The Type I labral tear found by Dr. Martin

is a degenerative fraying that cannot be attributed to

any acute work-related event.” In order for me to find

that it was work related, it would require me to resort

to conjecture and speculation. Conjecture and

speculation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993). 

          Therefore, for all the reasons set forth

herein, I respectfully concur, in part, and dissent, in

part, from the majority’s opinion.

___________________________________
                    KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.
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CONCURRING & DISSENTING OPINION

          I must respectfully concur in part and dissent

in part from the majority’s opinion. Specifically, I

agree that the claimant sustained a compensable left

shoulder injury on January 26, 2005, and has proved by a

preponderance of the evidence that the respondents are

liable for the additional medical treatment she has

pursued for her left shoulder injury as reasonable and

necessary and related to her compensable injury,

including the surgery by Dr. Ken Martin. Furthermore, I

agree that the claimant has proved by a preponderance of

the evidence that she remained in her healing period and

was totally unable to earn wages from July 12, 2007

through a date yet to be determined. However, I disagree

with the majority’s finding that the claimant has failed

to prove by a preponderance of the evidence that she

sustained a compensable lumbar injury supported by

objective findings. I also disagree with the majority’s

finding that the claimant has failed to prove by a

preponderance of the evidence that she remained in her

healing period and was totally unable to earn wages from

September 18, 2006 through July 11, 2007.   Based upon a

de novo review of the record in its entirety, I find

that the claimant has shown by a preponderance of the

evidence her entitlement to temporary total disability

benefits from September 18, 2006 through July 11, 2007.
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I also find that the claimant has proved by a

preponderance of the evidence that she sustained a

compensable lumbar injury supported by objective

findings. Therefore, I must respectfully dissent on

these issues. 

          First, I find that the claimant has proved by

a preponderance of the evidence that she is entitled to

temporary total disability benefits from September 18,

2006 through July 11, 2007. Temporary total disability

is that period within the healing period in which the

employee suffers a total incapacity to earn wages. Ark.

State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981). “Healing period” means “that period for

healing of an injury resulting from an accident.” Ark.

Code Ann. §11-9-102(12). The healing period continues

until the employee is as far restored as the permanent

character of her injury will permit. When the underlying

condition causing the disability becomes stable and when

nothing further will improve that condition, the healing

period has ended. Mad Butcher Inc. v. Parker, 4 Ark.

App. 124, 628 S.W. 2d 582 (1982). See Searcy Indus.

Laundry, Inc. v. Ferren, 92 Ark. App. 65, 211 S.W. 3d 11

(2005). A claimant who has been released to light duty

work but has not returned to work may be entitled to

temporary total disability benefits where there is

insufficient evidence that the claimant has the capacity
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to earn the same or any part of the wages that he was

receiving at the time of the injury.  Breshears, supra;

Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App. 274,

281-82 (1984). Here, the claimant was actively treating

for her neck and shoulder injuries. The claimant was

taking narcotic pain medication, attending physical

therapy, and her doctors had limited the use of her

shoulder and neck. The claimant testified that she was

suffering from muscle spasms that caused migraines, and

that she frequently had to lie down in a dark place. The

majority’s conclusion that the claimant was not in her

healing period from September 18, 2006 is directly

contradicted by the medical evidence of record.

          Furthermore, although the claimant’s doctors

released her to return to light duty work at various

intervals during the time period in question, the

evidence clearly shows that the claimant was unable to

perform even light-duty work. The majority’s denial of

temporary total disability benefits during this time

period appears to be based on the fact that the

claimant, rather than sit around doing nothing, in the

words of the Administrative Law Judge, “chose to further

her education and make herself more marketable for

future opportunities” by going to nursing school,

thereby rendering herself ineligible for temporary total

disability benefits. However, in the case of
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International Paper v. McGoogan, 255 Ark. 1025, 504 S.W.

2d 739 (1974) the Arkansas Supreme Court held that the

claimant, who was a full-time student and who did not

perform or seek work while a student, was nonetheless

entitled to temporary total disability benefits. In

doing so, the Court stated that to deny the claimant

temporary total disability benefits on that basis would

have the effect of “penalizing the claimant for

attempting through the furtherance of his education to

limit the effect of his disability.” Id.

          Second, I find that the claimant has met her

burden of proof by a preponderance of the evidence for a

compensable lumbar injury supported by objective

findings. Ark. Code Ann. § 11-9-102(4)(D) states: A

compensable injury must be established by medical

evidence supported by objective findings. Objective

findings are those findings which cannot come within the

voluntary control of the patient. Ark. Code Ann. § 11-9-

102(16)(A)(i). After  the claimant was violently slammed

into a doorway by a patient, she immediately reported

injuries to her neck, her shoulder and her back. The

neck and shoulder injuries have been deemed compensable.

However, as for the claimant’s back injury, diagnosed as

a lumbar sprain, the majority has apparently failed to

consider Dr. Suphan’s reports, specifically the report

dated February 18, 2005, which clearly indicates lumbar
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“swelling.” Swelling is not under the “voluntary

control” of the patient, and is an objective finding

pursuant to Ark. Code Ann. § 11-9-102(16)(A)(i); See

Meister v. Safety Kleen, 339 Ark. 91, 3 S.W. 3d 320

(1999). 

          In conclusion, I find that the claimant

sustained a compensable left shoulder injury on January

26, 2005, and has proved by a preponderance of the

evidence that the respondents are liable for the

additional medical treatment she has pursued for her

left shoulder injury as reasonable and necessary and

related to her compensable injury, including the surgery

by Dr. Ken Martin. I find that the claimant has proved

by a preponderance of the evidence that she remained in

her healing period and was totally unable to earn wages

from July 12, 2007 through a date yet to be determined.

I find that the claimant has met her burden of proof by

a preponderance of the evidence for a compensable lumbar

injury supported by objective findings. I also find that

the claimant is entitled to temporary total disability

benefits from September 18, 2006 through July 11, 2007. 

          For the aforementioned reasons, I must

respectfully concur in part and dissent in part.

    

 ____________________________
PHILIP A. HOOD, Commissioner


