BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO.  F400875

ERNEST REYNOLDS,
EMPLOYEE CLAI MANT

ROBERTSON CONTRACTORS, | NC.,
EMPLOYER RESPONDENT

ZURI CH AMERI CAN | NSURANCE,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED DECEMBER 1, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN R MCNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE ERI C NEVKI RK
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI NI ON AND ORDER

The Arkansas Court of Appeals has reversed and remanded
for additional consideration. Reynolds v. Robertson
Contractors, Inc., Ark. App. CA08-44 (Sept. 17, 2008). The
Ful | Comm ssion affirmed and adopted an adm nistrative | aw
judge’s finding that the clai mant sustai ned a 10% whol e- body
impairment as a result of the claimant’s conpensable injury

and surgery. After reviewing the entire record de novo, the
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Ful I Conm ssion again finds that the clainmant proved he
sustai ned a 10% anat om cal inpairnment rating.
. H STORY

Ernest Don Reynol ds, age 47, testified that he began
wor ki ng for Robertson Contractors in March 2003. The
parties stipulated that the clai mant sustai ned conpensabl e
injuries on January 15, 2004. The claimant testified:

Q \Wat were you doing on January the 15'"
20047

A. W were hangi ng cross-braces, which would have
togoup inamnlift....And it was two people in
a basket, you know, because you’ ve got these big,
old angle iron, that you ve got to bolt one piece
of angle iron up on one side of the bridge and to
t he ot her side, then another piece going in the
opposite direction to tie themtogether...

Q Well, tell the Judge what happened on this
acci dent ?

A Wll, we were - had just got done hangi ng one
of the cross-braces, and the other guy, he was

tal king about his girlfriend breaking up with him
and he - well, | assuned that he hit the | ever too
hard because t he basket violently bounced, and
when the boomis extended out, if you nove that

| ever too quickly, it nakes the basket bounce, and
t he basket bounced and sl anmed ne agai nst the
cross-brace, between the basket and the cross-
brace, bounced down and bounced up again and

pi nned ne.

Dr. Jerry M Frankum saw the clai mant on January 19,
2004 and, according to his handwitten notes, apparently

di agnosed neck pain and rib fracture.
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An MRl of the claimant’s cervical spine was taken on
February 23, 2004, with the foll ow ng inpression:
1. Left-sided herniated disc at the C6-7 |evel,
whi ch conpresses the exiting |l eft nerve root and
pushes the spinal cord posteriorly and to the
right at this |evel.
2. Small subliganmentous disc bulges are seen at
the C4-5 and C5-6 | evels causing no significant
spinal cord conpression
Dr. John L. WIson exam ned the claimnt on April 15,
2004 and inforned Dr. JimJ. More, “It is ny opinion that
this gentleman has a large disc at C6-7. \While he does not
have the usual radicular findings in his triceps and ul nar
nerve area, he certainly does have the spinal border of the
scapul a findings and synptons that you would find with this
lesion. This is a large disc and | would recomend doi ng an
anterior discectony and fusion.” Dr. WIlson, assisted by
Dr. Moore, performed an “Anterior diskectony and anterior
cervical fusion, C6-7" on May 27, 2004. The pre- and post-
operative diagnosis was “Central ruptured cervical disk, C6-
7.7 The claimant testified that surgery provided no relief
of his synptons.
The claimant had followup visits with Dr. W/l son after

surgery. Dr. WIson corresponded with Dr. More on August

23, 2004:
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Examreveals mld restriction of notion of the
cervical spine. His head is tilted slightly
forward. H s deep tendon reflexes are present and
equal in both upper extremties.

X-rays reveal early consolidation of his graft.
This gentleman is released fromny care. He may
return to his normal activities at work. He is to
return to see us if he has continued problens.

H s permanent inpairnment is 7%to the body as a
whol e.

The inpression froma CT scan of the cervical spine on
Oct ober 16, 2004 was “Normal CT scan cervical spine.”

Dr. WIlson noted on Cctober 20, 2004, “He was rel eased
fromour care back on August 23, 2004, and relates he has
not been able to return to work since he was
rel eased. ... Exam nation today reveals a good range of notion
of the cervical spine. The deep tendon refl exes are present
and equal in both upper extremties. There is nuscle spasm
in the right shoul der el evator group and tenderness in the
posterior aspect of his neck. X-rays of his neck reveal
early incorporation of his graft at C6-7.... M. Reynolds has
changed since his release and is tenporarily totally
di sabled at this tine.”

A Functional Capacity Evaluation was done on Decenber
15, 2004:

M. Reynol ds underwent functional capacity
evaluation this date with unreliable results for
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effort. M. Reynolds put forth inconsistent
effort and denonstrates many inconsistencies with
I nappropriate illness responses. M. Reynolds
efforts were inconsistent and do not represent his
maxi mal tol erances.

M. Reynol ds denonstrated the ability to perform
work at | east at the MEDI UM Physical Demand
Classification as determ ned through the
Departnent of Labor for an 8-hour day....

Dr. Wlson wote to Dr. Mdore on Decenber 30, 2004:
This gentl eman was seen back on 12/30/2004. He is
seen back for his Functional Capacity Assessnent
result. The test is considered to be unreliable
whi ch neans to ne that it is anticipated that he
will inprove and will be able to do better later
on.
This gentleman was released to return to work with
a 40-pound restriction as per his Functional
Capacity Assessnent. He is to return if he has
conti nued probl ens.
On exam nation today he wal ks with his neck stiff
and shoul ders upward; however, wal king out of the
bui l ding, his shoulders relax to a nor mal
position. He is advised to return as needed...
The clainmant testified on cross-exam nation that “Dr.
Wl son |lied” about the claimant relaxing his shoul ders while
wal ki ng out of the building.
Dr. Wlson infornmed an attorney on February 8, 2005,
“M. Reynolds was rel eased fromour care on Decenber 30,
2004, and that is the end of his healing period.”
Dr. WIlliamF. Bl ankenship wote to the respondent-

carrier on May 3, 2005:
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M. Reynolds is seen in the clinic on 5/3/05 for
continued conplaints of pain in his cervical spine
and m d-dorsal spine pain....

Today on exam nation, he does restrict his notion
in all planes. However, he can flex his cervical
spine to the point that the chin touches the
sternum He hyperextends the cervical spine

wi thin 40 degrees of conpl ete hyperextension.
Rotation left and right is 45 degrees. Tilting
left and right is 30 degrees. Biceps, triceps and
brachioradialis reflexes are normal, active and
equal bilaterally. Knee and ankle jerks are
normal, active and equal bilaterally. There is no
I ntrinsic weakness or atrophy of either upper
extremty. Both arns and forearns neasure

10 inches. ...

X-rays were nade today of the cervical spine. On
the AP view there is normal alignnment. On the

| ateral view of the cervical spine, there appears
to be sone anterior |ongitudinal |iganent
calcification between C6 and C7. In conparing the
neutral lateral with flexion-extension |aterals,
there is no notion at any | evel of the cervical
spine. There appears to be sone retrolisthesis of
C3 on 4. This is seen on all views. Left and

ri ght obliques reveal sone narrow ng of the
neur of oram na at C3-4; however, no ot her
abnornalities are seen.

Dr. Bl ankenship’s inpression was “1. Status postop
cervical fusion, C6-7.” Dr. Blankenship reconmmended t hat
the claimant remain off duty and that the cl ai mant see Dr.
Moor e.

Dr. JimJ. More exam ned the claimnt on May 10, 2005
and di agnosed “Post-| am nectony syndrone.” Dr. Moore’s

treatment recommendati ons included additional diagnostic
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Sept enber
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The claimant followed up with Dr. More on
27, 2005:

He was not able to carry out the nyel ogram because
of his inability to discontinue the use of
anticoagul ants. Therefore, he had a cervical M
wi th contrast which had been ordered initially....

The MRI is conpared to the 8-10-05 study. There

I s changes at C3/4 and C5/6, the |atter being |ess
wel | denonstrated today the radi ol ogi st descri bes.
The patient’s wafer is not well visualized....

He continues to hold his neck and al t hough he can
carry out a range of notion this does appear to be
restricted about 50%in all nodalities. The
patient’s reflexes are certainly hyperactive today
especially in the uppers, to a |l esser extent the

| ower s.

On exam nation 8-17 | was not inpressed
necessarily that there was any spasticity. This
Is not the case today. He does have a possible
Hof fman’s click bilaterally. The sensory patterns
appear intact. He has sone 1+ spasm of the

cervi cal paraspinous.

RECOMVENDATI ONS: This patient it is felt is now at
the end of a healing period. He has |ess than
desirabl e response to the surgery. Therefore, |
woul d categorize himnore in the failure rate than
in the success rate. | also would feel that a
rather significant disability rating is
appropriate to consider in this patient’s instance
because of the pain because of the spasticity and
evi dence that woul d be consistent with

neur ol ogi ¢ conprom se. He also has a restricted
range of notion. There is evidence of
radi cul opathy. This would best be served by Tabl e
73, 111/1V, 15% 25% t oget her which woul d transl ate
to 20% pernmanent partial to the body as a whol e.

| also feel that this patient is deserving of
ongoi ng care for pain nmanagenent....
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Dr. Annette P. Meador, a chronic pain manager, began
treating the claimant on October 18, 2005 and noted, “He has
nmuscl e spasns which | believe can conservatively be treated
with trigger point injections which | performed with
Li docaine, if heis wlling to do stretching exercises and
start sone type of aerobic exercise program such as wal ki ng.
Apparently his cardiologist has cleared himto do this, as
he had a stent placenent this summer. However, he continues
to snoke and be inactive.”

Dr. Meador noted on Novenber 7, 2005:

M. Reynol ds returned today, not allow ng ny nurse
to take his vital signs, and stating he was not
going to sign anything until he talked to nme. He
was apparently angry because he thinks he does not
need to return to work. He cl eared sone brush
this weekend. He snells |like firewbod snoke.

He has had six sessions of physical therapy. He
was able to duplicate sone of his cervical range
of notion exercises and his range has i nproved.

He has denied that he is any better, however....

PHYSI CAL EXAM NATI ON

Bones, Joints, & Ext.: H's trapezii were
el evated, but this
appears to be quite
vol untary, because when
asked himto |lie supine
this apparent “spasnf
conpl etely di ssi pat ed.

Cervi cal ROM Hi s cervical range of
notion is better such
that flexion is now full.
Rotation to the right and
left is 75 degrees...
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Dr. Meador’s inpression was “Cervical nyofascial pain
The patient does not show any signs of radicul opathy
currently, status post cervical fusion by Dr. More....|I
think his level of pain is out of proportion with his
physi ol ogi ¢ status....He says he spends nost of his day
sitting in a chair, but apparently he is capable of clearing
sonme brush, which is not sedentary activity.”

Dr. Moore noted on Novenber 30, 2005:

| saw this patient on 9/27/05 at which tine

rel eased himand rated him 20 % pernmanent parti al
to the body as a whole which would include the 7%
he has al ready been provided...

He cones in with a steady gait. He continues to
show contorsions of the head, neck and shoul der.
As Dr. Meador noted on at | east one exam nation
the patient tended to relax, a tendency to

el evation of the left shoul der and trapezius. W
exam nation today reflected that a | ot of the
cranial, cervical and shoul der posturing would be
voluntary and with attention diversion he woul d
assume a very normal and erect position. Again
do not see any evidence of atrophy, atony or
fasciculations in any nuscle groups. His reflexes
are in the high nornoactive range but are
symetri cal

RECOMVENDATI ONS: | do not have any further
reconmendations with the exception possibly of the
utilization of sonme cervical halter traction which
coul d be acconplished on an out-patient basis and
a honme basis. The patient inquired about

wor k. Based upon the FCE a 40 pound weight limt
was considered to be appropriate to recomend.

The patient is rather adamant that no one wll
hire himin his “present condition.” Further
inquiry in this area woul d suggest that he is
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fairly convinced that he is totally and
permanent |y di sabl ed which in ny opinion is
certainly not the case. He may have sone

i mpai rment as based upon a rating as provided...

Dr. Moore’s diagnosis was “Post cervical |am nectony
syndrone.”

The parties stipulated that the respondents accepted a
change of physician to Dr. Thomas M Ward on August 22,
2006. The record indicates that the clai mant began treating
with Dr. Ward, a physical nedicine and rehabilitation
speci alist, on Septenber 14, 2006.

A pre-hearing order was filed on Decenber 20, 2006
The cl ai mant cont ended, anong other things, that his healing
period did not end until Septenber 27, 2005 and that he was
entitled to tenporary total disability benefits through that
date. The claimant contended that he was entitled to 90
weeks of permanent inpairnment benefits based on a 20%
anatomi cal inpairment rating. The claimnt contended that
t he respondents had paid only 22 weeks of permanent
i mpai rment benefits.

The respondents contended, anong ot her things, that
they had paid all indemity benefits to which the clai mant

was entitled. The respondents contended that they were

entitled to a credit for any possible overpaynent in



Reynol ds - F400875 11

tenporary total disability toward the cl ai mant’ s per manent
anatom cal inpairnment. The respondents contended that they
initially accepted and paid a 7% i npai rnent rating assessed
by Dr. Wlson on July 4, 2005, but that the respondents had
actually paid a total of 46 weeks of permanent parti al
disability benefits. The respondents controverted pernmanent
i npai rment benefits beyond the 46 weeks paid. The
respondents contended that they had accepted and paid a 10%
i npai rment rating “pursuant to Table 75, Sub-part 1V of the
Fourth Edition of the AMA Quidelines (actually paying a
total of forty-six (46) weeks of permanent parti al
disability benefits for which it seeks a credit).” The
respondents contended that the 20% per manent i npai r nent
assessed by Dr. Moore included range of notion and
conpl aints of pain which could not be consi dered.

The parties agreed to litigate the foll ow ng issues:
“l. The date claimant’s healing period ended. 2.
Claimant’s entitlenent to additional tenporary total
disability. 3. A determination on the extent of clainmant’s
per manent i npairnent.”

On or about January 10, 2007, on a series of notes
witten in Dr. Wrd’s office, it was witten that the

cl ai mant had “Cervical Dystonia”, “Fragnments of Dystonia”,
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“s/p spinal fusion with radicul opathy,” and “spi nal
ent hesopathy.” The claimant was given a “Disability” rating
of “23%to body as a whole.”

A hearing was held on January 12, 2007. The cl ai mant
testified on cross-exam nation, “There’s not been any
improvenent. |’mactually worse than | was before the
surgery.”

An adm nistrative |law judge filed an opinion on
February 6, 2007. The adm nistrative |aw judge found, in
pertinent part:

3. A preponderance of the credible evidence of
record reflects that the clainmant’s healing period
ended on Decenber 30, 2004. The claimant is
entitled to tenporary total disability benefits

t hrough sai d date.

4. The clai mant has sustained a ten percent (10%
whol e body inpairnent as the result of his January
15, 2004, conpensable injury and surgery.

The Full Comm ssion affirmed and adopted the
admnistrative law judge's decision in an opinion filed
Novenber 6, 2007. The Court of Appeals has reversed and
remanded for additional consideration.

1. ADJUDI CATI ON

“Permanent inpairment” has been defined as any
per manent functional or anatom cal |oss renmaining after the

heal i ng period has ended. Excelsior Hotel v. Squires, 83
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Ark. App. 26, 115 S.wW2d 823 (2003), citing Johnson v.
General Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994).
Per manent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause of the disability or inpairment. Ark. Code Ann. 811-
9-102(4)(F)(ii)(a)(Repl. 2002). “Mjor cause” neans nore
than fifty percent (50% of the cause, and a finding of
maj or cause shall be established according to the
preponderance of the evidence. Ark. Code Ann. 811-9-
102(14) (Repl . 2002). Any deternmination of the existence or
extent of physical inpairnent shall be supported by
obj ective and neasurabl e physical or nental findings. Ark.
Code Ann. 811-9-704(c)(1)(B)(Repl. 2002). Ark. Code Ann.
811-9-102(16) (Repl . 2002) provides:

(A (i) “Qpjective findings” are those findings

whi ch cannot cone under the voluntary control of

the patient.

(ii) Wen determ ni ng physical or anatom ca

I mpai rment, neither a physician, any other nedica

provi der, an administrative |aw judge, the

Wor kers’ Conpensati on Conm ssion, nor the courts

may consi der conplaints of pain; for the purpose

of maki ng physi cal or anatonical inpairnment

ratings to the spine, straight-Ieg-raising

tests or range-of-notion tests shall not be

consi dered obj ective findings.

(B) Medical opinions addressing conpensability and

per manent inpairnment nust be stated within a
reasonabl e degree of nedical certainty[.]

Ark. Code Ann. 811-9-522(g)(1)(Repl. 2002) provides:
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(A) The comm ssion, after a public hearing, shal
adopt an inpairnment rating guide to be used in the
assessnent of anatom cal inpairnent.

(B) The guide shall not include pain as a basis
for inpairnment.

The Conmm ssion has therefore adopted the Guides to the

Eval uation of Permanent |npairnment (4'" ed. 1993) published

by the Anmerican Medical Association. See Workers’
Compensation Laws And Rules, Rule 099.34. The Commission is
aut hori zed to decide which portions of the nedical evidence
to credit and to translate this nedical evidence into a
finding of permanent inpairnment using the AVA Guides. See
Avaya v. Bryant, 82 Ark. App. 273, 105 S.W3d 811 (2003),
citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W3d 904
(2001). The Comm ssion may assess its own inpairnent rather
than rely solely on its determnation of the validity of
rati ngs assigned by physicians. 1d

An administrative |law judge found in the present
matter, “4. The claimant has sustained a ten percent (10%
whol e body inpairnent as the result of his January 15, 2004,
conpensabl e injury and surgery.” The Full Conmm ssion
affirnms this finding. W recognize the Court’s hol di ng,
“there is no requirenment that nedical testinony be based
solely or expressly on objective findings, only that the

record contain supporting objective findings.” Coleman v.
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Pro Transp., Inc., 97 Ark. App. 338, = S W3d ___ (2007),
citing Singleton v. City of Pine Bluff, 97 Ark. App. 59,
SSW3d _ (2006). In Coleman, the Court held that no
substanti al evidence outwei ghed a physician’ s opinion that
t he cl ai mant had sustained anatom cal inpairnment in the
amount of el even percent.
In the present matter, the Conm ssion is faced with
conflicting nedical opinions, i.e., a 7% permanent
anatom cal rating assessed by Dr. Wlson and a 20% rating
assigned by Dr. Moore. Dr. WIson assigned a 7% rating on
August 23, 2004. Dr. WIson assessed this rating, however,
while the claimant remained within a healing period for his
conpensable injury. Dr. WIson opined on Cctober 23, 2004
that the claimant remained tenporarily totally disabl ed.
Nei t her party appeals the admnistrative | aw judge’s finding
that the claimant’s healing period did not end until
Decenber 30, 2004. The Full Comm ssion is therefore unable
to attach significant evidentiary weight to Dr. Wl son’s
assessnent of a 7% pernmanent anatomnical inpairnment rating.
The respondents eventually accepted and paid a 10%
per manent anatom cal inpairnent rating. The Full Conm ssion
finds that the 10% i npairnment rating paid by the respondents

Is squarely in line wth the statutorily-nmandated Qui des for
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eval uati ng permanent inpairnment. Dr. WIson performed an
anterior diskectony and anterior cervical fusion, C6-7, on
May 27, 2004. The claimant reached the end of his healing
period on Decenber 30, 2004. Table 75, p. 3/113 of the
Gui des, expressly assigns a 10% i npai rnent of the whole
person for a single-level spinal fusion such as took place

in the instant matter. The Dissenting Opinion in our

previous affirm ng and adopti ng deci sion argued that the
Comm ssi on shoul d consider “range of notion tests and ot her
subj ective nedi cal evidence” in assessing the extent of the
cl ai mant’ s permanent anatom cal inpairnment. The Ful

Comm ssion finds, as did the adm nistrative | aw judge, that
the claimant was not a credible witness or patient with
regard to the various range-of-notion tests in the record.
Questions concerning the credibility of wtnesses and the
wei ght to be given their testinony are within the exclusive
provi nce of the Conm ssion. Patterson v. Ark. Dep’t of
Health, 343 Ark. 255, 33 S.W3d 151 (2000). A Functional
Capacity Eval uation on Decenber 15, 2004 showed that the
claimant’s effort was unreliable with inappropriate illness
responses. On Decenber 30, 2004, the date of the end of the
claimant’s healing period, Dr. WIson noted, “On exam nation

today he wal ks with his neck stiff and shoul ders upwar d;
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however, wal king out of the building, his shoulders relax to
a normal position.” The record does not support the
claimant’ s assertion at hearing that Dr. Wlson “lied.”

Dr. Bl ankenship’'s May 3, 2005 report indicated that the
claimant was voluntarily restricting his range of notion:
“he does restrict his notion in all planes.” Dr. More saw
t he cl ai mant on Septenber 27, 2005 and assigned a 20%rating
pursuant to Table 73 of the Guides. The Full Comm ssion
finds that the 10% anatom cal inpairnment rating accepted by
the respondents, in accordance wth Table 75 of the Guides,
is entitled to nore evidentiary weight. The clai mant was
not a credible witness and the majority of treating
physi ci ans eventual ly noted that the claimant would alter
hi s range-of -noti on nechani cs when the cl ai mant was not
bei ng observed. There is no provision in Table 75 from
whi ch the Comm ssion can rely on “liganment calcification”
reported by Dr. Blankenship. Nor does Table 75 nmention the
“dystonia” or “spinal enthesopathy” purportedly observed by
Dr. Ward. Nor does the Conm ssion find that the clai mant
sust ai ned a pernmanent anatom cal inpairnent based on the
various reports of spasm W again note Dr. Meador’s

Novenber 7, 2005 report, “His trapezii were el evated, but
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this appears to be quite voluntary, because when | asked him

to lie supine this apparent ‘spasm conpletely dissipated.”
The issue the Wrkers’ Conpensation Conm ssion mnust

resolve is the extent of actual permanent physical danage

the claimant sustained to his neck and/or cervical spine as

a result of the conpensable injury. Squires, supra. The

cl ai mant was not a credible witness and the various range-

of -notion tests were not reliable. The previous Dissenting

Qpinion’s description of “calcification, nuscle spasns,
narrow ng of the neuroforam na and retrolisthesis” are
sinmply not valid evidentiary criteria in the present matter
and cannot be relied upon to assess a permanent anatom cal

i mpairment rating. Table 73 of the Guides, used by Dr.
Moore in conputing a 20%rating, nentions “loss of notion
segnent integrity” and “nulti-Ilevel neurol ogic conpromse.”
Nei t her of these conditions were objectively shown with
regard to the instant claimant. The assessnent of “23%
disability” attributed to Dr. Ward is not entitled to any
probative weight in the instant matter.

The current Dissenting Opinion contends that the

Conmi ssion has erred in relying on Table 75 of the Guides
rather than Table 73. Pursuant to | anguage found on p. 3/94

of the Guides, the dissent contends that the Conmm ssion
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inmproperly relied on the “Range of Mdtion” nodel rather than
the “Injury” nodel. Table 75 is found in the “Range of
Motion” nodel whereas Table 73 is part of the “Injury”

nodel . The Dissenting Opinion does not cite other |anguage

found in the instructions on p. 3/94, to wit: “if
di sagreenent exists about the category of the Injury Mdel
in which a patient’s inpairnent belongs, then the Range of
Motion Model nay be applied to provide evidence on the
guestion....It is enphasized that if an inpairnent
evaluation is to be accepted as valid under the Guides
criteria, the inpairnment being eval uated should be a
permanent one, that is, one that is stable, unlikely to
change within the next year, and not anenable to further
medi cal or surgical therapy (refer to definition in Guides
Chapter | and G ossary).”

In the present matter, the record indicates that Dr.
Wl son, the authorized treating surgeon, relied on Table 75
I n assessing a 7% pernmanent anatomical inpairnment rating. A
7%rating is explicitly found in Section |V of Table 75,
whereas no such rating can be found in Table 73. Al though
t he Conm ssion has determ ned that the 7% rating assessed by
Dr. WIlson was premature because it was assigned while the

claimant remained within his healing period, Dr. WIson
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never revised this inpairnment rating even after several
followup visits with the claimant. Further, there is no
evidence in the present matter supporting the inpairnment
descriptions found in Table 73, such as “loss of notion
segnent integrity or nultilevel conprom se.” There is no
evidence in the present matter which supports a finding that
the instant claimant is entitled to a permanent rating
because of “loss of notion segnent integrity or nultilevel
conprom se.” The Full Comm ssion finds that Table 75, p.
3/ 113 of the Guides, is the proper table for assessing the
i nstant clai mant’s anat om cal i npairnent.

Based on our second de novo review of the entire record
pursuant to the remand fromthe Court of Appeals, and in
accordance with the rel evant provisions of Act 796 of 1993,
the Full Comm ssion finds that the clai mant proved he
sust ai ned pernmanent anatomical inpairnent in the anmount of
10% The conpensable injury was the nmgjor cause of 10%
anatom cal inpairnment. Any assertion that the clainmant
sust ai ned pernmanent inpairnment greater than 10%is not based
on a proper interpretation of the probative evidence of
record or a credible application of Act 796 of 1993. The

decision of the admi nistrative |law judge is affirnmed.
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I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent formthe majority
opinion finding that the clainmant sustained only a ten-
percent anatom cal i npairnent.

The majority correctly concludes that the seven
percent inpairnment rating given by Dr. WIson was not
appropri ate because it was assessed before the
claimant’ s healing period ended. Likew se, Dr. Ward did
not provide sufficient docunentation to support his
twenty three-percent inpairnment. However, the mgjority
erroneously concludes that the twenty-percent inpairnment

given by Dr. Mbore was not in accord with the AMA Gui des

to the Evaluation of Permanent |npairnent (4'" ed.

1993). Thereafter, the magjority disregards all of the
physi ci ans’ opinions and cal cul ates its own inpairnment

of ten-percent. Wile the Commssion is certainly
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entitled to nake its own assessnment of permanent

i mpai rment and is not required to select one of the
ratings given by the physicians of record, its
assessnent nust be in accord with the nedical evidence
and the Guides. |In this case, the ten-percent

i npai rment assessed by the majority was calculated in a
manner contrary to the guidelines. On the other hand,
the twenty-percent inpairnment given by Dr. More was
consistent with the nmedi cal evidence and calculated in
conpliance with the Guides.

Under | egislative authority, the Conm ssion
adopted a 1993 publication by the American Medi cal
Associ ation which contains guidelines for the assessnent
of anatom cal inpairment. Ark. Code Ann. 811-9-519(09);
§11-9-521(h); 8§11-9-522(g); Commission Rule 34; and AVA

Guides to the Evaluation of Pernmanent |npairnent (4t

ed. 1993). The guidelines for determ ning inpairnent
for injuries to the spine can be found in Chapter 3, at
Section 3.3. Two approaches to the rating of inpairnent
are provided, the “Injury Mdel” and the “Range of
Motion Model” (p.3/94). Only one of these approaches

can be used and the Injury Mdel nmust be used if the
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claimant’s condition “is one of those listed in Table
70" (p.3/94). One of the conditions listed in Table 70
is “Previous spine operation wth...radicul opat hy”
(p.3/108). There is no dispute that the claimant had a
spi ne operation and suffers fromradicul opathy. Once it
has been determ ned that the claimant’s condition is one
of those listed in Table 70, then his inpairnment can be
cal cul ated on Table 73 (p.3/110). As can be seen from
Table 73, the claimant fits into category |11
(radi cul opat hy) or category |V (neurol ogic conprom se),
yielding an inpairment of from15%to 25%

Dr. Moore’s assessnent of the claimant’s
I mpai rment conplies wth the above noted procedure
outlined in the Quides, as follows:

| would also feel that a
rat her significant
disability rating is
appropriate to consider in
this patient’s instance
because of the pain
because of the spasticity
and evidence that woul d be
consi stent with neurol ogic
conprom se. He also has
restricted range of

notion. There is evidence
of radicul opathy. This
woul d best be served by
table 73, [11/1V, 15% 25%
t oget her which woul d
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translate to 20% per manent
partial to the body as a
whol e. (enphasi s added)

The majority opinion used the Range of Mdtion
Model to arrive at the claimant’s inpairnent (Section
3.3], specifically Table 75). This was i nproper, for
two reasons. Firstly, the Guides specifically says

t hat :

The Range of Mbdtion Mde
shoul d be used only if the
| njury Model is not
applicable, or if nore
clinical data on the spine
are needed to categori ze

t he individual’s spine

i mpai rment. AMA Guides to
the Eval uation of

Per manent | npai r nent (4"
ed. 1993), p.3/112.

As di scussed previously, the Injury Mdel was applicable
to the claimant’s case because his condition was
specifically listed on Table 70. In addition, al
clinical data necessary to categorize the claimant’s
spine inpairnent were readily available fromthe nmedica
evi dence of record, i.e., the occurrence of a spine
operation, the presence of radicul opathy, and neurol ogic

conprom se. Under these circunstances, the use of the
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Injury Model was required and the majority erred in
usi ng the Range of Mbtion Model .

And even if the use of the Range of Motion
Model was an option under the Quides, which it was not,
the majority’s decision to use Section 3.3] to assess
the claimant’ s inpairnment represents an extraordi nary
contradiction. The majority opinion finds that the
claimant’ s range of notion studies were not reliable and
that they could not be used to determne his inpairnment.
Then, the npjority rates the claimnt’s inpairnment using
t he Range of Mbdtion Mddel. Such flawed |ogic and m suse
of the Guides, sinply cannot formthe basis of a
sust ai nabl e opi ni on.

The guide to be used in the assessnent of
anatom cal inpairment, adopted by the Conm ssion, is a
nmedi cal book. It was witten by doctors, published by
t he American Medical Association, and was intended to be
used by doctors. Wiile the Court of Appeals has
i ndi cated that the Comm ssion may assess its own
inmpairnment and is not required to rely on ratings

assi gned by physicians, a physician’s rating should be
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gi ven considerable weight if it is in accord with the
evi dence and the Guides.

Dr. Moore is a well respected neurosurgeon with many
years of experience in evaluating and treating spinal
injuries. He is well equipped to nake a valid
assessnent of permanent inpairnment. In this case, he
followed the Guides to the letter. The majority ignored
his proficiency and nade a botched attenpt at playing
doctor. The approach taken by the majority was not only
in violation of the basic instructions outlined in the
GQui des but was contraindicated by its own findings.

The GQuide said to use the Injury Mdel and not the Range
of Motion Model. The majority used the Range of Motion
Model . The Range of Motion Model bases inpairnent on
range of notion studies. Wile the majority said that
the claimant’s range of notion studies were not reliable
and could not be used to assess inpairnent, the

maj ority, nonethel ess, based its inpairnment on the Range
of Motion Mddel. Under the above nentioned

ci rcunst ances, any reasonabl e exam ner woul d question

the veracity of the majority opinion.



Reynol ds - F400875 27

From a de novo review of the record, | find

the twenty-percent inpairment rating given by Dr. More
to be supported by the evidence and the CGuides.

further find the ten-percent inpairnent assessed by the
majority to be in conflict wwth the evidence, the
Guides, and the majority’s own findings. Therefore, |

must respectfully dissent fromthe majority opinion.

PH LIP A HOOD, Conm ssioner



