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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F609549

SHARON RANEY, EMPLOYEE CLAI MANT
LENNOX | NDUSTRI ES, EMPLOYER RESPONDENT
ESIS, INC., | NSURANCE CARRI ER RESPONDENT

OPI NION FI LED JULY 31, 2008

Upon revi ew before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE PHI LI P W LSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY HARDY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed February 14, 2008.
In said order, the Adm nistrative Law Judge made the
follow ng findings of fact and conclusions of |aw

1. The Workers’ Conpensati on Conmm ssion has
jurisdiction of this claimin which the
rel ati onshi p of enpl oyer-enpl oyee-
carrier existed anong the parties on
August 28, 2006 at a conpensation rate
of $371. 00/ $278. 00.

2. The cl ai mant has proven by a
preponderance of the credi bl e evidence
of record that she sustained a gradua
injury, caused by rapid and repetitive
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notion arising out of and in the course
of her enpl oynment which produced

physi cal bodily harm supported by

obj ective findings, which was the major
cause of disability or the need for

nmedi cal treatnent, pursuant to A C A
8§11-9-102.

Respondents No. 1 is directed to pay al
nmedi cal expenses for the right hand
within thirty days of receipt pursuant
to Rul e 30.

Respondents No. 1 is directed to pay
tenporary total disability benefits from
Sept enber 13, 2006 to March 2007 during
which tine the clainmant was in her
heal i ng period and was not worKki ng.

Pursuant to Ark. Code Ann. 811-9-511

t he Commi ssion orders the claimant to
see Dr. Kenneth Rosensweig (sic) for
assessnment of anatom cal i npairnent,
apportioning the rating between the
preexi sting condition and the
aggravation. An award of pernanent
partial disability benefits will be held
I n abeyance.

The respondents are directed to pay the
court reporter’s fees and expenses
associated with transcribing this
hearing within thirty days pursuant to
Conmi ssi on Rul e 20.

Thi s claimhas been controverted and the
claimant’s counsel is entitled to the
maxi mrum attorney’s fees to be paid in
accordance with A C. A 811-9-715, 811-9-
801, and WCC Rul e 10.

Pursuant to the Full Conm ssion

deci sions of Coleman v. Holiday |Inn,
(Novenber 21, 1990)(D708577), and
Chammess v. Superior Industries, (Mrch
5, 1992) (E019760), the clainmant’s
portion of the controverted attorney’s
fee is to be withheld from and paid out
of, indemity benefits, and remtted by
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the respondent, directly to the
cl ai mant’ s attorney.

As a rem nder, Ark. Code Ann. 8§11-9-715
was amended by Act. 1281 of 2001,
limting attorney’s fees on nedica
benefits and services for injuries after
July 1, 2001

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe February 14, 2008,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conmm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge' s decision in accordance with Ark. Code Ann. 8§

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Full Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opi nion finding that the clainmant proved by a
preponderance of the evidence that she sustained a
gradual onset injury to her right thunb. Based upon ny

de novo review of the record, | find that the cl ai mant



Raney - F609549 5

has failed to neet her burden of proof. Accordingly, |
woul d reverse the decision of the Adm nistrative Law
Judge.

The cl ai mant began wor ki ng for the respondent
enpl oyer in 2004. Prior to that tine, the claimant was
enpl oyed by Kender-Harris for 23 years producing picture
frames. In June of 2006, the claimnt began working on
Li ne Seven Bay Station and in August of 2006, she
reported an injury to her right thunb. The cl ai mant
adm tted that she had arthritis in her hands to the
poi nt that she had knots com ng up. Approximtely four
years before she even began working for the respondent
enpl oyer she had x-rays of her hands at that tine which
showed arthritis

The cl ai mant contended that she did not have
any problens with her hands until she started the job on
the Line Seven Bay Station with the respondent enpl oyer.
However, her nedical records indicate that on January
19, 2005, the claimnt sought treatnent from Dr. Mbrgan
and was conpl ai ning of “chronic pain in her hands.” The
note fromthat date also stated that “she does have sone
abnornmalities in her partial netacarpal joint with sone
obvi ous chronic joint deformty.”

A video was introduced at the hearing which

showed the claimant’s job duties. M. David Earney, the
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Busi ness Unit Leader, and the claimant’s supervisor over
Li ne Seven Bay Station, testified that the video was a
correct depiction of what took place each day on the
claimant’s job. He stated that nothing was staged and
that it showed everyday work. M. Earney explained the
work in question performed by the claimnt was to build
a section of the unit and that two people are working on
the unit at each section. As the video of the job duties
was played, M. Earney expl ained that the person was
first painting on the drain pan with a paint brush to
keep the arc welds fromrusting. She would next use a
spot gun to place a nail on the netal with a spot
wel di ng gun, but using her index finger to press a
trigger. Then the person will apply an adhesive, with a
paint roller, to hold the insulation on, along with a
pen spot, and apply insulation. He explained that the
person puts a netal ring over the nail and in a very
si npl e operation bends it down. The job requires that
t he enpl oyee build three walls using this process for
the unit and then apply the walls to the unit with an
air gun. The enpl oyee uses the air gun, which is powered
by a trigger that the enployee uses their index finger
to activate.

The enpl oyee buil ds about 30 units per 8-hour

shift, but the line is not power based. The enpl oyee
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noves the unit when their part of the job is conpl et ed.
He al so expl ai ned that the netal already has engagi ng
hol es and pilot holes so the enpl oyee does not dril
t hrough pieces of nmetal, but instead into the engagi ng
hole or pilot hole. Finally, the enployee uses a regul ar
caul k gun to caulk the corners to keep air flow from
goi ng through and then conpl etes paperwork to go to the
next station with the unit.

Ki m Chastai n, nurse for the respondent
enpl oyer, testified that she took the claimant’s report
of an injury to the right thunb. She stated that the
claimant told her that her right hand started hurting
about two weeks prior and that she already had arthritis
in both hands, but she believed the air gun nmade the
arthritis in her hand worse. She further testified that
the claimant applied for and received short term
di sability benefits provided to enpl oyees by the
respondent enpl oyer from August 29, 2006, through March
5, 2007, at the standard rate of $212.30 per week.

The video reviewed by the clainmant and M.
Earney at the hearing was taken by Ms. Mra Sins. M.
Sinms al so conducted a job analysis with ergonomc risk
factor conparison. In her report she went into great
detail about the novenents required to performthe

duties of the claimant’s job. Ms. Sins’s anal ysis and
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i npression was that the job had a high frequency of
grasping with low forces, but that the activities only
conprise fifty percent of the work activity, with
recovery tinme between activities.

Wth regard to gradual onset injuries other
than carpal tunnel syndrome, the Court has given the
Comm ssi on some gui dance in analyzing rapid repetitive

clains. First, in Baysinger v. Air Systens, Inc., 55

Ark. 174, 934 S.W2d 230 (1996), the Court held that
mul ti ple tasks may be consi dered together in determning
whet her the repetitive requirenent has been net. In

Kildow v. Baldwin Piano and Organ, 58 Ark. App. 194, 948

S.W2d 100 (1997), the Court held that the ordinary

meani ng of rapid nmeans swift or quick. In Lay v. United

Parcel Service, 58 Ark. App. 35, 944 S.W2d 867 (1997),

the Court of Appeals declined to find work duties
satisfied the definition of rapid repetitive notion when
the duties or tasks were separated by periods of several
m nutes or nore.

The standard set out in Mal one v. Texar kana

Pub. Schs., 333 Ark. 343, 969 S.W2d 644 (1988), for

anal yzi ng whether an injury is caused by rapid
repetitive notion, is a two-pronged test: (1) the tasks
must be repetitive, and (2) the repetitive notion mnust

be rapid. As a threshold issue, the tasks nust be
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repetitive, or the rapidity elenent is not reached.

West side High School v. Patterson, 79 Ark. App. 281, 86

S.W3d 412 (2002). Arguably, even repetitive tasks and
rapi d work, standing alone, do not satisfy the
definition; the repetitive tasks must be conpl eted

rapi dly. Westside Hi gh School, supra. The issue of

whether an injury nmeets the rapid repetitive notion
requirenent will ordinarily be a question of fact, not
one of |aw. However, although a question of fact, the
Comm ssi on nust apply the appropriate law to the

evi dence to reach a conclusion. Wstside Hi gh School,

supra; Ml one, supra. The Arkansas Suprene Court in

Mal one, supra, explained that because the |egislature

had not established guidelines necessary to the
determ nation of what constitutes “rapid and repetitive
nmotion”, that determination is nade on a case-by-case
basi s.

In determ ni ng whether a worker’s injury was
the result of repetitive and rapid notion, the appellate
courts have required sone show ng of how rapidly the

repetitive actions were performed. See, Hapney v. Rheem

Mg. Co., 342 Ark. 11, 26 S.W3d 777 (2000)
(Conmmi ssion's denial of benefits reversed where
novenment s repeated every twenty seconds); Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S. W 3d
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449 (2004) (where the Comm ssion found that appellant's
job duties fell within the neaning of rapid repetitive
notion, considering the nultiple tasks that she was
required to performat high volunme and with quick and
fast nmovenents in a repetitive nature over the course of
a sonetines ten-to-twelve hour shift, six to seven days
a week, there was substantial evidence to support the
Commi ssion's finding that appellant's job duties

required rapid repetitive notion); Boyd v. Dana Corp.

62 Ark. App. 78, 966 S.W2d 946 (1998) (a series of
repetitive notions, performed 115 to 120 tinmes per day
separated by periods of only 1.5 mnutes, constituted
rapid notion within the nmeaning of the statute); Hi gh
Capacity Prods. v. More, 61 Ark. App. 1, 962 S.W2d 831

(1998) (novenents repeated every fifteen seconds found
to be sufficiently "rapid").

I n Boyd, the Court of Appeals conpared the
duties of a worker who repeated a four-step netal
fabricating process approximately 100 to 125 tinmes per
shift to the duties of a delivery nan whose repetitive
notions were separated by intervals of several m nutes.
In conparing these two situations, the Court of Appeals
in Boyd found that the netal fabricating process

involving 100 to 125 parts per hour was sufficiently
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rapid and repetitive to satisfy the requirenments of Act
796 of 1993. In this regard, the Court stated:

...[i]n the instant case, the
evidence is that the appellant’s
series of repetitive notions were
perfornmed 115 to 120 tines per day
separated by periods of only 1.5

m nutes, and we do not think that
this brief interval rises to a
period of “several mnutes or nore”
as stated in Lay. Boyd, Supra, at
83.

Li kewi se, the Comm ssion has addressed the
i ssue of rapid and repetitive novenent, as it applies to

our statute. For exanple, in Le v. Superior lndustries,

Ful | Comm ssion Opinion, February 12, 1999 (d ai m No.
E708248), the Comm ssion determned that the claimant’s
position required rapid and repetitive notion sufficient
to satisfy the Act where the cl ai mant handl ed
approximately 30 tire rinms per hour for 50 or nore hours
per week. She processed approxi mately 300 wheel s per
shift using essentially the sanme four steps: (1) lifting
a wheel rimonto a table, (2) sanding the wheel with a
circular notion, (3) deburring the wheel with a
pneumatic grinder, and (4) lifting the wheel onto a cart
or bin. Wien the plant ran chrome wheels, the cl ai mant
was al so required to use a four-pound stanper and a five
pound shop hammer to mark each wheel. The tasks were

clearly repetitive. The Conmmi ssion applied the analysis
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of the Court of Appeals in Boyd, supra, to determ ne

that the tasks were perforned rapidly under the Act.

In contrast to Le, supra, in McDonald v. Tyson

Foods, Inc., Full Comm ssion Opinion, June 3, 1999

(G aimNo. E713336), the claimant failed to satisfy the
el enents of proof for a gradual onset injury. In
McDonal d, the claimant’s physicians opined that her work
was conducive to or was sufficient to account for the
claimant’s clinical findings. However, this was
insufficient to nake a finding that the claimant had
satisfied the rapid repetitive notion el enent of proof
necessary to prove the conpensability of her claim
“Clai mant nust present nore evidence than nedical
opi nions linking her condition to her work.” The
claimant had failed to satisfy her burden of proof where
there was no evidence with regard to the rate of speed
wi thin which the claimant performed the tasks of lifting
the belts on the machine which she contended was the
repetitive task responsible for her injury. On cross-
exam nation, the claimant was asked how long it woul d
take for her to lift the wire belts for bracing, to
whi ch she responded:

It depends on what kind of npod you

are working in. If you are in a

hurry, it’s going to take anywhere

fromten mnutes, maybe a little
| onger, but if you are just taking
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your time - | can’t tell you how
long it takes, | really can't.
Because everybody is different and I
haven't been doing that in so |ong
and all.

In Rodman v. ACX Technol ogi es, Full Comm ssion

Opi nion, July 8, 1999 (C aim No. E804579), the

Comm ssion noted that the Court of Appeals has stated it
“must consider the positioning of the part of the body
as well as the nunber of novenents the claimant has to
undergo to determine if the novenent is ‘rapid and

repetitive .” See, Patterson v. Frito-Lay, Inc., 66 Ark.

App. 159, 992 S.W2d 130 (1999). In Rodman, the clai mant
failed to prove a gradual onset cervical injury where
there was no evidence as to the position of her neck or
cervical spine during the repetitive tasks she perforned
W th her upper extremties. The Conm ssion al so found
that the claimant had failed to prove that the
repetitive notions of her upper extremties were
performed rapidly under the two-prong test set forth in

Mal one, supra, because the claimant testified that “she

had to be deliberate and careful in performng her job
functions, but that she also tried to performthese
del i berate and careful noves as fast as she could.” The
Comm ssion stated that “this testinony does not satisfy
the rapid repetitive notion requirenent. There is void

fromthe record any persuasive evidence which woul d
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establish the speed at which claimant performed her job
duties.”

Finally, in High Capacity Products, supra, the

Court of Appeals affirned the decision of the Ful
Commi ssion finding that the claimant proved by a
preponderance of the evidence that her job duties
produci ng el ectrical nmeter boxes required rapid
repetitive notion. In reaching this decision the Court
summari zed the foll ow ng rel evant evi dence:

Moore, a thirty-eight-year-old wonman,

wor ked for appellant for approximtely
five years. She used an air gun to
assenbl e bl ocks with a quota goal of one
t housand units per day. She was required
to assenbl e each bl ock by using an air-
power ed appliance to attach two nuts to
each bl ock. She would hold the parts of
the unit with her left hand and work the
air gun with her right hand. She averaged
using the air gun to attach one nut every
fifteen seconds, according to the
testimony of her supervisor. The majority
of her time was consuned in this quota
assenbly. Her job required three
maneuvers to be repeated in succession
all day: assenbling the separate parts,
usi ng the air-conpressed equi pnent to
attach the parts together with nuts, and
throwing the units into a box. In
reaching its decision, the Court
commented that “we believe that this is

t he nost conpelling case denonstrating
rapid repetitive notion presented to this
Court to date.” Id. At 962 S.W2d 831.

The cl ai mant was seen by Dr. Rhodes on

Sept enber 11, 2006. He noted the clai mant was
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conpl aining of right thunb pain and he revi ewed the
claimant’s x-rays. He indicated that the x-rays showed
ost eophytes of the right thunb CMC joint and that there
was joint narrowing with subluxation. Dr. Rhodes was of
the opinion that the claimant’s t hunb probl ens were not
wor k-rel ated, but instead due to pre-existing arthritis.
It was at this point that the respondents denied the
claimant’s claim Thereafter, the claimnt went to

Dr. Hi xson on Septenber 21, 2006, under her group health
i nsurance. Dr. Hi xson noted in her report for that
initial visit that the claimnt had bilateral thunb
basal joint osteoarthritis and right carpal tunnel
syndronme. On Cctober 19, 2006, Dr. Hi xson perfornmed
surgery on the claimant’s right thunb. The postoperative
di agnosi s was “severe osteoarthritis, right thunb,
carponetacarpal joint.” Dr. Hi xson followed the clai mant
after surgery and on March 29, 2007, stated that “Ms.
Raney has basilar osteoarthritis in both thunbs. Today,
in order to help the synptons, the CMC joint of the |eft
thunmb was injected with cortisone.” The report al so
stated that the claimant was starting to devel op sone
enl argenment of the index and mddle finger MP joints and
may have a generalized osteoarthritic process.
Additionally, on April 2, 2007, the clai mant was seen by

Dr. Daniels. He wote in his report that “she ended up
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havi ng surgery on the thunb where she had extensive
osteoarthritis on the right and she’s going to probably
ultimately need surgery on the left. She has very
premature osteoarthritis involving the hands.”

On June 22, 2007, Dr. Hi xson wwote a report to
“Whomit May Concern.” In the report she stated that:

Ms. Raney has an osteoarthritic

condition in both of her thunbs

whi ch causes her to have pain and

swel l'ing when the thunbs are used

for repetitive gripping, pinching

and twisting and it nore |likely than

not that these synptons wll

continue despite having had surgery

on the right thunb. Future nmedica

treatnment for this condition is

probabl e because of the ongoing

nature of this probl em
Li kewi se, in her deposition testinony, Dr. Hixson
commented on the severe arthritis at the base of both of
the claimant’s thunbs and the fact that her pre-existing
arthritis had been aggravated. She stated it was not
caused by the job clai mant described to her she was
doing, but the duties aggravated it. Even the testinony
of Dr. Hi xson reveal ed that the surgery was to renove
the arthritic joint. Also, in Dr. H xson's testinony it
was reveal ed that the claimant gave her a history that
her synptons did not start until she began doing the job
at Line Seven Bay State. However, as noted in the

claimant’s nedi cal records from 2005, she was
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conplaining to her doctor of “chronic pain in her
hands.”

The testinony of Dr. Rhodes denonstrated that
the claimant’s job was not the major cause of her need
for treatnment and was entitled to nore wei ght because
Dr. Rhodes viewed the video of the claimant’s job at the
time of her alleged gradual injury to her right thunb.
Al so, he was given a history of the claimant’s prior
hand i ntensive work building picture franes for 23
years. He testified that the claimant’s job at the
respondent enpl oyer could have aggravated the claimant’s
pre-existing severe osteoarthritis sone, but in his
opi nion woul d not be nore than 50% of the need for her
treatnment. He gave the opinion that due to the severity
of the arthritis that the claimant coul d have woke up
one day wi th anything happeni ng and her thunbs woul d
have been painful. The testinony of Dr. Rhodes clearly
shows that the claimant’s history of no problens with
her hands or thunbs before June 2006, when she began
wor ki ng on the Line Seven Bay Station was not correct.
He stated that his exam nation of the claimnt showed
that her severe osteoarthritis took |onger than two
nonths to take effect. That is supported by the fact
that four years earlier the claimant’s doctor noticed

knots on her hands and took x-rays and she was
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conplaining to her doctor in 2005 of chronic pain in
bot h hands.

Dr. Rhodes reviewed the operative report for
the surgery Dr. Hi xson performed on October 19, 2006,
and stated it was the type of surgery that is perforned
for severe osteoarthritis. He described that it was to
renove the bone spurs that have been devel opi ng over
tinme.

In my opinion, a review of the evidence
denonstrates that the claimnt has failed to prove by a
preponderance of the evidence that the mmj or cause of
the claimant’s problens with her right thunb was her
enpl oynment with the respondent enployer. The testinony
of both Drs. Hixson and Rhodes indicates that the major
cause of the claimant’s need for treatnent was her pre-
exi sting severe degenerative condition. Her job
activities may have aggravated her condition but that
does not rise to the | evel of major cause. “Major cause”
is defined as nore than fifty percent (50% of the
cause, and a finding of major cause shall be established
according to the preponderance of the evidence. Ark.

Code Ann. 811-9-102(14)(A) (Supp. 2005); see, Pollard v.

Meri di an Aggregates, 88 Ark. App. 1, 193 S.W3d 738

(2004) .
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The claimant failed to nention that she had
synptons with her thunb before the alleged injury
wor ki ng for the respondent enpl oyer and she also failed
to recogni ze that she also had problens with her |eft
thumb with the sane pre-existing degenerative condition.
Finally, the claimant cannot prove that her job
activities were rapid and repetitive which is a
necessary el enment for a gradual onset claim
Accordingly, | find that the claimnt has failed to neet
her burden of proof. Therefore, for all the reasons set
forth herein, | must respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



