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Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal a decision of the
Adm ni strative Law Judge filed on March 16, 2007, finding
that the clai mant had overcone the rebuttabl e presunption
that the injuries that the clai mant sustai ned were
occasi oned by the presence of illegal drugs in the
claimant’ s system Based upon our de novo review of the
record, we find that the claimant has failed to rebut the

presunption. We further find that the claimant’s injuries to
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his fingers were substantially occasioned by the presence of
il1legal drugs in his system

The cl ai mant was enpl oyed by the respondent
enpl oyer for approximately three nonths when on June 2,
2006, at approxinmately 1:00 a.m the claimnt stuck his hand
into a machine without shutting the machine off. As a
result, the tips of the claimant’s left index and m ddle
fingers were anmputated. The clainmant was taken to the
energency roomand a urine sanple was taken. The results
i ndi cated the presence of cocaine and norphine in the
claimant’ s system Based upon a positive drug screen, the
respondents denied the claim The Adm nistrative Law Judge
found that the clainmant had rebutted the presunption. After
conducting a de novo review of the record, we find that the
claimant has failed to rebut the presunption.

Act 796 of 1993 made substantial changes in the
| aw regarding an injury substantially occasioned by the use
of al cohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders. As anended by Act

796, an injury which is substantially occasioned by the use
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of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders is not conpensable,
just as under prior |law. However, under the anended | aw,
every enpl oyee is deened by his performnce of services to
have inpliedly consented to testing for any of these
substances in his body, and the presence of any of these
substances creates a rebuttal presunption that the injury or
acci dent was substantially occasioned by the use of al cohol,
illegal drugs, or prescription drugs used in contravention
of a physician’s order. Ark. Code Ann. 8§ 11-9-
102(4) (B)(iv)(a) (Supp. 2005).

Prior to the passage of Act 796 of 1993, it was
the enpl oyer’s burden to prove that an enpl oyee’ s acci dent

was caused by intoxication or drug use. Express Hunman

Resources 111 v. Terry, 61 Ark. App. 258, 968 S.W2d 630

(1998). However, Act 796 of 1993 shifted this burden of
proof by requiring the enpl oyee to prove by a preponderance
of the evidence that al cohol or drug use did not
substantially occasion the injury, if alcohol or drugs were

found in his body after an accident. Id. The Comm ssion is
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required to determ ne whether the claimnt has net his
burden of proof in rebutting the presunption. Waver v.

Wi t aker Furniture Co., 55 Ark. App. 400, 935 S.W2d 584

(1996). Moreover, whether a rebuttable presunption is
overconme by the evidence is a question of fact for the
Conmmi ssion to determ ne. 1d.

A statutory presunption is a rule of |aw under
which the finding of a basic fact conpels the finding of a
presunmed fact, unless sufficient evidence to the contrary is

presented to rebut the presunption. See, Black's Law

Dictionary, (5th Ed.). If evidence which is contrary to the

presuned fact is presented, the determ nation of the
exi stence or nonexi stence of the presuned fact is a question

for the trier of fact. Ross v. Vaught, 246 Ark. 1002, 440

S.W2d 540 (1969); Curtis Crculation Co. v. Henderson, 232

Ark. 1029, 342 S.W2d 89 (1961); Ford & Son Sanitary Co. V.
Ransom 213 Ark. 390, 210 S.W2d 508 (1948); and Ball v.
Hail, 196 Ark. 491, 118 S.W2d 668 (1938). Just as the
determ nation of the weight to be given to the evidence is a

matter within the province of the trier of fact, the
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determ nation of the weight to be given to the presunption
Is a mtter within the province of the trier of fact. Dunn
v. Dunn, 255 Ark. 764, 503 S.W2d 168 (1973). In this
regard, the presunption should be given the wei ght necessary
to "best serve the interest of justice.” 1d.

Wth regard to the effect of the testinony of an

i nterested party on a presunption, the Arkansas Suprene

Court nmade the follow ng statenents in Dunn, supra,

(Barnhart, Use of Presunptions In Arkansas, 4 Ark. L. Rev.

128, 141 (1950):

Except as the court nmay be restrained by
constitutional requirenments of due
process of law. ..,there would seemto be
no reason in law or |logic why there
shoul d not be accorded to any or al
presunptions the wei ght which the court
feel s woul d best serve the interest of
justice. If dissipation by a bare deni al
froman interested witness seens to
accord too trifling in effect to a
presunption, the court would seem
justified to require nore before the
presunption is rebutted.

Therefore, the question of whether the testinony
of an interested party is sufficient to rebut the

presunption remains a question for the trier of fact.
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However, in determining if the testinony of an interested
party is entitled to sufficient weight to overcone the
presunption in itself, it nust be renenbered that the
testinmony of interested parties is not to be treated as
undi sputed in determning the weight it is to be accorded.

Ball, supra; Phelps v. Partee, 208 Ark. 212, 185 S.W2d 705

(1945). A claimant's testinony is never considered

uncontroverted. Lanbert v. Gerber Products Co., 14 Ark. App.

88, 684 S.W2d 842 (1985); Nix v. Wlson Wrld Hotel, 46
Ark. App. 303, 879 S.W2d 457 (1994). Further, it is the
excl usive function of the Conm ssion to determ ne the
credibility of the witnesses and the weight to be given

their testinmony. Johnson v. Riceland Foods, 47 Ark. App. 71,

884 S.W2d 626 (1994). The Commi ssion is not required to
believe the testinony of the clainmant or other w tnesses,
but may accept and translate into findings of fact only
those portions of the testinony it deens worthy of belief.

Morel ock v. Kearney Conpany, 48 Ark. App. 227, 894 S.W2d

603 (1995).
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In the present claim the evidence shows that
cocaine was present in the claimant at the tinme of the
injury. Therefore, we begin with the presunption that the
claimant’s injury was substantially occasi oned by the drug.
The question in this case then becones whether the
clai mant’ s denial of having used cocaine on the date of the
accident is sufficient to constitute a preponderance of the
credi bl e evidence and rebut the presunption that the
acci dent was substantially occasioned by the use of cocai ne.
The Conmi ssion has previously held such testinony is

insufficient to rebut the presunption. Sanders v. CFSI

Tenporary Services, Full Conm ssion Opinion October 13, 1995

(Cd ai mNo. E408568).

The cl aimant’ s accident canme soon after he had
taken his lunch break and he provi ded numerous stories
regardi ng where he went on his lunch break. On direct
exam nation, the claimant indicated that he had talked with
Josh Hinchliffecliffe for a solid hour before injuring
hi msel f. However, |ater, on cross-exam nation, the claimnt

testified that it is “possible” that he left the plant to go
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get food froma local restaurant. The cl ai mant was wor ki ng
from7:00 p.m to 7:00 a.m, and he estimated that the
acci dent occurred around 1: 00 a.m The claimant had taken a
break that was about forty-five mnutes to an hour | ong.
However, he also noted that he “m ght” have taken a break
earlier in the night where he left the plant prem ses. Wth
regard to the breaks he had taken on the night of the
accident, the claimant testified as follows:

Q You expl ained in your depo that the

time sheets wouldn’t indicate that you

had |l eft for lunch or not because

someti mes you guys didn't clock out for

| unch; is that right?

A Yes.

Q In fact, the night of the accident,

you hadn’t cl ocked out at any point

since you had been there at seven, had

you?

A Not very nany peopl e do.

Q But that night, you didn't clock
out ?

A No.

Q As far as the break situation, you
typically take 10- to 15-m nute break
and then a hal f-hour |unch at sone point
during the night?



Powel |

F606305 9

A Yes.

Q And you said you had noted a 15-
m nute break. You can go to your car
during that tinme, can’t you?

A I f needed, yes.

Q Can you go to your car at various
times during the night if you need to go
out there for sonething?

A. You can.

Q Okay. That’s somet hing you had done
bef ore; correct?

A. Yes.

Q And as far as this specific night,
you said you don’t renenber one way or
t he ot her whether you had been to lunch
bef ore the accident?

A. Because | had gone many tines
bef ore.
Q But you don’t renenber one way or

the other this specific night?
A No, sir.

Q And when we questioned you further
you said that the day of the accident,
you may have gone down the street and
gotten a burrito froma Mexican
restaurant, but you just didn’t renenber
one way or the other; is that right?

A. Yes, sir.
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Q That woul d have been before the
accident, | take it?

A. Yes.

Later, on re-cross exam nation, the claimant testified
further:

Q M. Powell, you said that you
didn’'t | eave the building and that you
were on break with Josh, but when we
asked you during your deposition, you
said - - | asked you whether it was
possi bl e that you left and went to |unch
and you said, “Yeah, it’s possible,”
didn’'t you?

Before | had - -
Bef ore the accident, yes.
Before | had the neeting with Josh.

Q
A
Q Correct.
A
Q
A

Yes.
That’s still your testinony today?
: It’s possible that | could have
t aken of f.
Q Ri ght .
A | mean when | was asked that, it

had been, you know, one or two or three
mont hs after the accident and it’'s kind
of hard to remenmber if | want to | unch
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t hat day or not when there had bee
mul ti pl e occasions that I would go to

| unch.

Q | think we asked you three
different tines and each tine, you said
it’s entirely possible that you could
have | eft and went and got | unch
somewher e.

A. Yes.

The claimant’s testinony rai ses nmany questions
concerning his credibility. It is curious that on the night
he lost the tips of two of his fingers he cannot renenber
whet her or not he left the prem ses. The claimant recall ed
the events of the night without any trouble, and it was not
until he was questioned regarding his whereabouts earlier in
t he evening that he clained not to be able to renenber what
he had been doing. The trip to the burrito stand the
cl ai mant cannot renmenber certainly provided the opportunity
to ingest cocaine prior to his work related injury. The
claimant’ s suspiciously vague testinony is insufficient to
rebut the presunption that his injuries were substantially

occasi oned by the use of cocai ne.
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The cl ai mant tested positive for norphine and
cocaine at the hospital. The claimant does not chal |l enge the
results of the test, but instead he maintains that he had
taken the drugs two days earlier. The claimant’s expl anation
was that he had actually conme to work on Wednesday ni ght
after using cocaine and drinking heavily (the accident
happened | ate Friday night/early Saturday norning).
According to the claimant he had gone to work at 1:00 a.m
on Thursday norning after drinking Crown Royal whiskey,
vodka and at |east six or seven beers. The clai mant
testified that he had been using cocaine with four other
peopl e that night, but, he could only identify one of them
by nane. He could not provide any specific details regarding
whose house he was at or how he canme to ingest the cocaine.
When this testinony is coupled with the claimnt’s testinony
it is sinply insufficient to rebut the statutory presunption
that his injury was caused by the illegal drugs in his
system

The Adm nistrative Law Judge held that the

claimant’ s actions were not negligent or reckless. However,
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t hat proof of negligence and/or reckl essness is not required
to establish that a person is inpaired. Nonethel ess, the
evidence at the hearing clearly indicates that the clai mant
woul d have had to have been negligent to stick his arm as
far into the nmachine as he did. The claimant had been
wor ki ng on the nmachine that caused his injury for three
nmonths prior to the accident on June 2, 2006. The cl ai mant
claimed he had never been shown how to work on the machine
when clunps of plastic started backing up on the grate in
front of him However, when confronted he conceded that his
supervisor, Josh Hinchliffe, had personally trained him
concerning how to safely operate the nmachine. Additionally,
the claimant had participated in no |l ess than five safety
neeti ngs regardi ng the safe operation of machinery and the

i nportance of being careful when operating and mai ntai ni ng

t he machi nes. The cl ai mant al so si gned nunerous | ock out/tag
out certifications, and he testified that he knew the
machi ne shoul d be shut down if the grate was going to be
removed. The claimant al so conceded that he knew that the

machi ne shoul d be turned off, tagged out and | ocked out any
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time that he was going to change or clean the bl ade. Wen
asked why this was necessary, the claimant ironically stated
“to make sure you don’t lose no |inbs.” The cl ai mant
conceded that he had |left the machine running despite the
avai lability of a shut off switch near by. Assistant Plant
Manager, Billy Hufford explai ned that the nachine should be
de-energi zed any tine the enpl oyee is troubl eshooting,
repairing or cleaning the machine. The claimant’s failure to
take the safety precautions necessary to prevent his injury
despite the i mense anount of evidence indicating that he
was aware of the dangers of working on the machine with it
running is clear evidence of inpairnent.

Addi tionally, the evidence and testinony
i ntroduced at the hearing indicates the claimant’s injury
could only have occurred if he had reached his arm at | east
8 inches further into the machine than he normally would
have with the safety grate in place. The cl ai mant conceded
that with the grate in place, his fingers would not be in

any danger. Billy Hufford expl ai ned:
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Q Okay. |s there anything obstructing
your view into that funnel if you're
standing right there at the machi ne?

A No.

Q That bin is open; there’s no
guardrail or anything that you have to
reach over?

A No.

Q As far as the grate itself, how far
bel ow the grate are these bl ades t hat
are spinning around?

A Probably six to eight inches.

Q So with the grate in place, you
stick your fingers through the grate,
you’' re not reaching those bl ades?

A The grate was about an inch thick
itself, too, so if you add all that in--

Q So about eight or nine inches?
A Yeah, probably eight or nine inches
fromthe top of that valve to the top of
the grate.
Despite M. Hufford s testinony regarding the visibility of
the grate and the bl ades on the star val ve, the cl ai nant

stuck his armthree-quarters of a foot further into the

machi ne because he thought the grate was still there, and
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not because he was being reckless or negligent due to his
I nt oxi cation/i npairnment.

The cl ai mant al so provi ded nunerous scenari os
concerning how he canme to be hurt and why he could not see
the noving parts that anputated his fingers. In one
i nstance, the claimant maintained that he could not see into
t he machi ne because of the angle and the close proximty
bet ween he and cowor ker, Hoby Brown. Yet, later he testified
that his view of the star-val ve bl ades was obstructed by
excess plastic shavings. The testinony of the respondents’
wi tnesses clearly indicates that neither account of what
occurred on June 2, 2006, was credible.

Early in the hearing the claimant tried to
i nsinuate that he was reaching over into a machine that he
could not see the noving parts that severed the tips of his
fingers.

Q How did you not know that he had
taken that [the grate] off?

A Because where he was standi ng was
to my right and I had turned to ny left
to cool off nmy hand and when | turned
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back around, | stuck nmy hand back in

t here.
However, Billy Hufford provided unequivocal testinony that
not hi ng woul d obstruct the nachine operators’ view if they
were standing in front of the hopper. Later, the clai mant
changed his story regardi ng whether or not he could see into
the chute he had stuck his armin and he inforned the judge
that he had | ooked into the machine before sticking his hand
in, but saw “nothing but plastic.” Josh H nchliffe pointed
out the falsity of the claimant’s statenent by testifying as
fol |l ows:

Q On the night of the accident, the

claimant told the Judge that when he

turned back around, there was materi al

covering up part of the opening. If that

grate is there, is it possible for there

to be material built up - - if the grate
is not there?

A | f you renove the grate, that
material is going to be on there and
gone, like that, because that grate is

what’s hol ding up the material and
hol di ng up those big pieces, and once
that grate is renoved, that material is
gone.

Q Is there anything there to hold up
the material and nake any type of
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bl ockage, aside fromthe lip the grate
was on?

A No.

Bill Hufford provided simlar testinony, and he added that
if the grate was renoved there woul d be absol utely nothing
bl ocking the claimant’s vision of the 8-inch star valve
bl ades.

The claimant |isted nunerous people whom he
mai ntai ned tal ked with himon the night of the accident.
Yet, the claimant only called one witness in his case in
chief, other than hinself. Interestingly, the clai mnt
failed to call the one person who could provided definitive
testinmony regarding his actions on the night of his injury,
namel y, coworker, Hoby Brown. According to the clai nmant
M. Brown worked beside himall night and was an eyew t ness
to his work related injury. The claimant bl ames the renova
of the grate on the machi ne on Hoby Brown. Yet, the clai mant
did not call this witness to corroborate his version of how
things transpired on June 16, 2006. The absence of testinony

in support of the claimant’s story, together with the
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numer ous inconsi stencies, denonstrates that the claimant is
not credi bl e.

Therefore, after conducting a de novo revi ew of
the record, we find that the claimant failed to rebut the
statutory presunption in 811-9-102(4)(B)(iv)(a)-(b).
Accordingly we reverse the decision of the Admnistrative
Law Judge. This claimis hereby denied and di sm ssed. 0

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood di ssents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe Majority’s
deci sion finding even though the claimnt suffered a
conpensabl e work-related injury on June 2, 2006, that the
injury was substantially occasioned by the use of drugs.

Specifically, the Majority found that the claimant did not
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overcome the rebuttable presunption that the injuries he
sust ai ned we occasioned by the presence of illegal drugs.
Based on a de novo review of the record, | find that the
cl ai mant overcane the presunption that the injuries he
sust ai ned we occasioned by the presence of illegal drugs.

The claimant testified that he began working for
t he respondents on March 1%t or 2" of 2006 as a pul veri zer
technician. The claimant testified that on June 2, 2006, he
was clearing clunps out of the machine with his co-worker,
Hoby Brown, when he sustained an injury to two of his
fingers on his left hand. The clainmant testified that
M. Brown had renoved the grate, which woul d have protected
his fingers, but that he did not know that M. Brown had
removed the grate. The claimant further testified that it
was not proper procedure to renove the grate and reach into
t he machi ne.

The claimant testified that in order to clean out
t he machi ne he had put his hand into the nachine to pick
clunps off the plastic inside. The claimnt admitted that

while the procedure that he used to clean out the nachi ne
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was not the proper procedure, he had in fact learned it from
observing his supervisor, Joe McGee. The plastic is hot, and
the claimant pulled his hand out to cool his hand off. This
is when M. Brown renoved the protective grate. The cl ai mant
testified that when he turned back around to stick his hand
into the nmachine, the tips of two of his fingers on his left
hand were sliced off by the machi ne.

The clai mant was taken to the enmergency room for
treatment and was given a drug test. The claimant’s drug
test was positive for cocaine. The clainmant testified that
he had in fact used cocaine thirty (30) hours prior to being
at work. The claimant testified that on Wednesday (May 31,
2006), he had used cocai ne and drank Crown, vodka, and beer
at approximately 6:00 or 7:00 p.m The clainmant testified
that he went to work at 1:00 a.m on Thursday norning and
worked until 7:00 a.m The clainmant testified that he
returned to work at 7:00 p.m on Thursday, and was schedul ed
to work until 7:00 a.m Friday norning.

The claimant testified that on the day of the

accident, it was possible that he could have taken a break
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to get sone dinner at a |local Mexican restaurant. However,
he testified that if he had left work to get food, it would
have been before 10:00 p. m because that is when the Mexican
restaurant closed. The clainmant testified that it is nornmal
to take a ten (10) to fifteen (15 mnute break at sone
poi nt during the night, however he did not recall whether or
not he had actually gone to get sonmething to eat on that
parti cul ar night.

The claimant testified that |ater that evening he
had spent approximately 45 mnutes to an hour in the office
of Josh Hinchliffe, the assistant night manager. The
claimant testified that he frequented M. Hinchliffe's
office to test sanple materials. On June 2, 2006, the
claimant and M. Brown went to M. Hinchliffe's office and
began making fun of M. Hnchliffe for “reading a book about

| ove or sonmething.” The claimant testified that
M. Hnchliffe was dealing with marital problens, and that
he stayed in M. Hinchliffe's office to talk with himfor a

whi | e.
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The claimant testified that he remained in
M. Hnchliffe's office until approximately 12:48 a.m, when
he and M. Brown returned to work. The claimant testified
that he noticed machine no. 1 was having a problem and he
and M. Brown began working on it. The clainmant testified
that they had worked on the nmachine for approximately ten
(10) m nutes when the accident occurred and the machi ne
severed his fingers.

The cl ai mant was questi oned about why M. Brown,
the only witness to the event was not testifying at the
hearing. The claimant testified that M. Brown had joi ned
the mlitary

Larry Carl Harris, the claimant’s inmediate
supervisor and the lead man for the claimant’s departnent,
testified that he had observed and spoken to the claimant on
nore than 3 occasions, during the claimant’s shift on
June 2, 2006 and prior to the accident. He stated that, at
these tines, the claimant did not appear to be under the
i nfluence of any drugs or alcohol. He further testified that

following the claimant’s accident, he perfornmed the required
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accident investigation. During this investigation, he was
told by M. Brown that he had renpved the grate or screen
fromthe hopper, prior to the accident. Based upon this
investigation, M. Harris recommended that the grates or
screens be fastened down and that a | ock out tag on the
machi ne be required, in the future.

Josh Hinchliffe, the assistant plant manager for
t he respondent, testified that he, too, saw and talked to
the clai mant on several occasions during the claimant’s
shift, on June 2, 2006 and prior to the accident. He stated
that the |last of these occasions was approximtely 15 to 20
mnutes prior to the accident and that he talked to the
claimant for approximately 30 m nutes on this particular
occasion. He stated that, although he was not famliar with
t he signs of cocaine intoxication, he noticed no
abnormalities in the claimant’s speech, bal ance, or logic
during any of these various conversations. M. Hinchliffe
testified that the conversation that they had was | ogical,
and there was not anything about it that was illogical or

unusual
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WlliamR Hufford, general manager for the
respondent, testified on the respondent’s behal f. However,
M. Hufford testified that all of the grates were now wel ded
down.

The medi cal records reveal that the clai mant was
treated by Dr. Peter Tang at Nort hwest Medical Center on the
date of the injury. Dr. Tang s nedical records reveal that
the claimant was patient and oriented. The claimant’s vital

signs are, “afrebrile with stable vital signs.” There is no

indication that Dr. Tang considered the clainmant to be

i ntoxi cated or under the influence of an illegal substance.
Dr. Tang’s nedical records note that the x-ray

results of the claimant’s | eft index and m ddl e finger show

a traverse anputation through the distal phal anx on both

i ndex and mddle fingers. Dr. Tang noted that the clai mant

needed to have the fingertips of the claimant’s | eft index

and m ddl e fingers anmputated. The anputation was perfornmed

that sanme date. Dr. Tang gave the claimant norphine at this

tine.
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The claimant’s drug screen was adm ni stered after
the clai mant was gi ven norphine by Dr. Tang. The test
results show that the clainmant tested positive for both
cocai ne and norphine. The norphine |evel tested at 2000
ng/ m.. The cocain | evel tested at 300 ng/nL under the
Initial Test and 150 ng/nlL under the OC/ M5 Confirm Test.
There is no explanation on the drug screen test result form
whi ch indicates that these levels are unusually high. In
fact, the only indication is that the drug screen test
result formreveals that the claimant was positive. The test
result does not give any indication how |ong the cocai ne had
been in the claimant’s system

The respondents offered the report of Dr. Harry F.
Si mmons, dated October 14, 2006. In his report, Dr. Simons
i ndicates that the presence of cocaine netabolites in the
claimant’s urine could be conpatible with the actual
narcotic or “parent” conpounds being present and in active
circulation in the claimnt’s bl oodstream at that tine.
However, he further stated that the presence of these

cocai ne netabolites would be equally conpatible with the use
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of cocaine sone 24 to 48 hours prior and after the effects
of the actual drug or narcotic in the claimant’s system had
di ssi pat ed.

The Majority erroneously concluded that the
claimant’ s testinony was not credible and that even through
the clai mant sustained a work-related injury, that the
claimant’s injury was substantially occasi oned by the use of
drugs or al cohol. The claimant mai ntains that he was injured
at work on June 2, 2006, when he was clearing clunps out of
t he machi ne which severed two of his fingers on his |eft
hand. The claimant al so maintains that the injury was not
substantially occasi oned by the use of illegal drugs. The
Majority finds that the claimant’s testinmony is inconsistent
and therefore not credible, and that the clai mant was under
the influence of illegal drugs at the tinme the accident
occurred. However, it is clear that the claimant was injured
when a grate was renoved w thout the claimant’s know edge
and that the accident would have occurred regardl ess of

whet her he was under the influence of an illegal substance.
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There is no doubt that on June 2, 2006, during
regul ar working hours and on the enployer’s prem ses and
whil e the claimant was perform ng his assigned enpl oynent
position, the claimnt suffered an accidental injury to the
first and second fingers of his left hand. This injury
resulted in the traumatic anputation of the distal phal anges
of these two fingers. The dispute centers over whether these
injuries are expressly excluded fromthe category of
“conpensabl e injuries” by Ark. Code Ann. 8§ 11-9-
102(4)(B)(iv). This subdivision provides that when there is
a show ng by the respondent of the presence of al cohol,
illegal drugs, or prescription drugs used in contravention
of a physician’s orders in the claimant’s system a
rebuttabl e presunption is created that the injury or
acci dent was substantially occasioned by the use of such
al cohol, illegal drugs, or prescription drugs in
contravention of a physician’s orders. The clai mant nust
then rebut this presunption by proving by a preponderance of
the evidence that his injury was not substantially

occasi oned by the presence of these substances, or excluded
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fromthe category of “conpensable injuries”. In the present
matter, | find that the claimnt rebutted the presunption.
In the present case, the respondents have offered
medi cal records to show that, on the claimant’s arrival at
t he Nort hwest Medi cal Center energency roomon June 2, 2006
a urine sanple was taken. This urine sanple was subsequently
tested and reveal ed the presence of cocaine netabolites in
the claimant’s system The |aboratory report, dated June 4,
2006, al so appears to indicate that a positive test was
obtained for the specific opiate norphine. However, after
review of all of the evidence, especially test docunents, it
appears that the positive result for the opiate norphine is
in error. On the laboratory report itself, no initial
positive findings for opiates, including both codei ne and
nor phine is noted. On the supposed “foll ow up” testing a
val ue of 2000 ng/nL is recorded for both the opiates codeine
and nor phi ne. However, such this test result is indicated to
be “negative” for codeine, but “positive” for norphine. Mre
inmportantly, | would note that when the results of these

tests were nedically reviewed, the only test that was
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determ ned to be positive was the test for cocaine. The test
for all opiates, including norphine, was indicated to be
negati ve (Respondents’ Exhibit No. 1, page 3). Furthernore,
it is clear fromthe nedical records, that Dr. Tang gave the
cl ai mant nor phi ne while he was at the hospital. Therefore, |
find that the respondents have proven by the greater weight
of the credible evidence that, at the tine of his accident
and injury on June 2, 2006, the clainmant had the nmetabolites
of the illegal drug, cocaine, in his system but did not
have norphine present in his system

The presence of these cocaine netabolites is
sufficient, in and of itself, to raise the presunption of
Ark. Code Ann. 811-9-102(4)(B)(iv)(b). However, given the
claimant’s testinony in conmbination with the corroborative
testinmony of M. Harris and M. Hinchliffe, the clai mant
clearly rebutted the presunption. Additionally, the
respondent’s own witness, Dr. Harry F. Simons, could only
specul ate as to the effects of the drugs on the clai mant.

In Apple Tree v. Gines, the clainmnt was cutting

down trees, when a tree fell, striking a smaller tree, which
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ultimately struck and killed the claimant. A drug screen
rendered positive results for marijuana. The Conmm ssion
found that the claimant could not have predicted that the
acci dent woul d have happened or planned to avoid it, and
that even if he had not been inpaired, he could not have
gotten away fromthe falling tree. Therefore, the clai mant
proved by a preponderance of the evidence that the ill egal

drugs did not substantially occasion his accidental injury.

Apple Tree Service, Inc. v. Gines, 94 Ark. App. 190 (2006).

In Arkansas El ec. Coop. v. Ransey, the clai mant

was cutting down a tree, which subsequently fell, striking
and killing him A drug screen was proof that the clai mant
had illegal drugs in his systemat the time of the accident.

Respondents argued that the claimant was not using his
safety harness at the tinme of the accident nor was he using
ropes to pull down the tree, which would have been the
safest nmethod. U timtely, the Respondents argued that the
cl ai mnt woul d not have been injured but for his drug use.
However, the claimant’s wife testified that he was not

i npai red when he left for work that norning. None of the
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claimant’ s co-workers, out of four w tnesses, saw the

cl ai mant use drugs or otherw se exhibit signs of inpairnent.
Al so, the claimant’s boss testified that even though the
crew shoul d have used ropes to pull down the tree, it was
ultimately a judgnment call, and the crew used poor judgnent
in not utilizing ropes. The Commi ssion noted that there was
no evi dence that indicated that the drug use caused the poor
judgment. Therefore, the Conmm ssion’s conclusion that the
clai mant’ s arguabl e deviation fromroutine safety
precauti ons was substantially occasioned by the presence of
illegal drugs, appeared to be based upon specul ati on and
conjecture, which can never be permtted to take the place

of proof. Arkansas Elec. Coop. v. Ransey, 87 Ark. App. 254,

190 S. W3d 287 (2004).

In the present case, as in Gines, even if the
clai mant was under the influence, he could not have avoi ded
the accident. First, the claimant testified that while he
was clearing clunps out of the machine with his co-worker,
Hoby Brown. The claimant testified that in order to cl ean

out the machi ne he had put his hand into the machine to pick



Powel | - F606305 33

clunps off the plastic inside. The claimant admtted that
while the procedure that he used to clean out the machi ne
was not the proper procedure, he had in fact learned it from
observing his supervisor, Joe McGee. The plastic is hot, and
the claimant pulled his hand out to cool his hand off. This
is when M. Brown renpved the protective grate. The cl ai mant
testified that M. Brown had renoved the grate, which would
have protected his fingers, but that he did not know t hat

M. Brown had renoved the grate. The claimant further
testified that it was not proper procedure to renove the
grate and reach into the machine. The claimant testified

t hat when he turned back around to stick his hand into the
machi ne, the tips of two of his fingers on his left hand
were sliced off by the machi ne.

It is apparent fromthe clainmant’s testinony that
he was performng his work in a manner consistent with his
supervisor’s actions. Additionally, the claimant did not
know t hat the grate had been renoved when he stuck his hand
back into the nmachine. H's co-worker, M. Brown had renoved

the grate when the claimant turned his back. M. Harris, the



Powel | - F606305 34

claimant’ s i nmedi at e supervisor and the | ead man for the
claimant’ s departnent, corroborated this testinony.

M. Harris testified that during this investigation, he was
told by M. Brown that he had renpved the grate or screen
fromthe hopper, prior to the accident.

Additionally, the respondents had not taken al
the proper safety precautions to ensure workers’ safety. It
is evident that the respondents had provided safety neeting
for the workers, but they did not take any steps to ensure
their safety. This is evidenced by the testinony of both
M. Harris and M. Hufford, who both testified that the
grates were now wel ded down, only subsequent to the
claimant’ s accident. As such, the evidence proves that not
only did the claimant not know about the inpendi ng danger
because he sis not know that M. Brown had renoved the
grate, but the respondents could have prevented the acci dent
all together by taking the appropriate precautionary safety
measures, which were easily nmade after the accident
occurred. and therefore, his actions cannot be related to

the drugs found in his system
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Second, as in Ransey, there was no objective
evidence that the claimant was inpaired at the tine of the
accident. The claimant testified that he used cocaine thirty
hours prior to the accident. The claimant testified that he
was not inpaired at work, and the testinony of M. Harris
and M. Hinchliffe, corroborates this testinony.

Addi tionally, the nedical records and the respondent’s own
Wi tness corroborate this testinmony. M. Harris testified
that he had observed and spoken to the claimant on nore than
3 occasions, during the claimant’s shift on June 2, 2006 and
prior to the accident. He stated that, at these tines, the
clai mant did not appear to be under the influence of any
drugs or al cohol .

M. Honchliffe testified that he, too, saw and
talked to the claimant on several occasions during the
claimant’s shift, on June 2, 2006 and prior to the accident.
He stated that the | ast of these occasi ons was approxi mately
15 to 20 mnutes prior to the accident and that he talked to
the claimant for approximtely 30 mnutes on this particul ar

occasion. He stated that, although he was not famliar with
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t he signs of cocaine intoxication, he noticed no
abnormalities in the claimnt’s speech, balance, or logic
during any of these various conversations. M. Hinchliffe
testified that the conversation that they had was | ogical,
and there was not anything about it that was illogical or
unusual .

Additionally, the nmedical records reveal that the
claimant was treated by Dr. Peter Tang at Nort hwest Medica
Center on the date of the injury. Dr. Tang's nedical records
reveal that the clainmant was patient and oriented. The
claimant’s vital signs are, “afrebrile with stable vital
signs.” There is no indication that Dr. Tang considered the
claimant to be intoxicated or under the influence of an
illegal substance.

Furt hernore, The respondents own w tness,

Dr. Simmons, indicates that the presence of cocaine

nmet abolites in the claimant’s urine could be conpatible with
t he actual narcotic or “parent” conpounds being present and

in active circulation in the claimnt’s bl oodstream at that

time. However, he further stated that the presence of these
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cocai ne netabolites would be equally conpatible with the use
of cocaine sonme 24 to 48 hours prior and after the effects
of the actual drug or narcotic in the claimant’s system had
di ssipated. As such, it is evident that even the
respondent’s own w tness could not conclude w thout sheer
specul ation that the acci dent was occasi oned by the use of
drugs. As in Ramsey, any conclusion that the claimnt’s
acci dent was substantially occasioned by the presence of
illegal drugs appears to be based upon specul ati on and

conj ecture, which can never be permtted to take the place
of proof.

The Majority erroneously finds that the claimnt’s
“sufficiently vague testinony” is insufficient to rebut the
presunption that his injuries were substantially occasi oned
by the use of cocaine. First, the Majority cites the fact
that the claimnt could not recall whether he had gone to
the burrito stand earlier in the evening to get dinner. The
Majority argues that had the claimant left work to get a
burrito, then he had the opportunity to use cocaine on his

break. Conjecture and specul ation, even if plausible, cannot
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take the place of proof. Ark. Dept. of Correction v. d over,

35 Ark. App. 32, 812 S.W2d 692 (1991). Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979).

Ar kansas Met hodi st Hospital v. Adans, 43 Ark. App. 1, 858

S.W2d 125 (1993). Not only is the Majority specul ating, but
the idea that the claimant used cocaine while at work that
evening is contrary to the drug screen results and Dr.
Si mons’ opinion. According to Dr, Sinmmons, the anount of
drugs found in the claimant at the tinme of the accident was
consistent with the claimant’s own testinony that he used
cocaine 30 hours prior to the accident. Dr. Simobns stated
that the presence of these cocaine netabolites would be
equal ly conpatible with the use of cocaine sone 24 to 48
hours prior to the accident. Therefore, the Majority’s
argunment that the clainmant used cocaine while at work is
erroneous and conpletely contrary to the nedical evidence
and testinmony of the respondents’ own w tness.

The Mpajority also argues that the claimant only
call ed one other witness and that the claimant did not cal

M. Brown as a witness. The Majority argues that the
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claimant’ s testinony cannot be corroborated w th out
M. Brown’s testinony. The Majority is sinply wong. First,
the claimant credibly testified that M. Brown, the only
actual witness to the claimant’s fingers being severed,
joined the mlitary after the accident occurred. As
M. Brown is serving his Country in the United States
Mlitary at this time, he was not called to testify. Second,
the claimant’s witness, M. Harris, credibly testified that
following the claimant’s accident, he perfornmed the required
accident investigation. During this investigation,
M. Harris was told by M. Brown that he had renoved the
grate fromthe hopper, prior to the accident. Based upon
this investigation, M. Harris recomrended that the grates
or screens be fastened down and that a |l ock out tag on the
machi ne be required, in the future. Therefore, as M. Brown
was not available to testify, I find that M. Harris’s
testinmony is sufficient to corroborate the claimant’s
testinmony regarding the events of that night.

In conclusion, | find that the clai mant

establ i shed by a preponderance of the evidence that the
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acci dent was not substantially occasioned by drugs. The
claimant’ s testinony reveals that he used cocai ne 30 hours
prior to the accident. The corroborating testinony of
Dr. Simmons reveal ed the presence cocaine in the claimnt’s
system was equally conpatible with the use of cocai ne sone
24 to 48 hours prior and after the effects of the actual
drug or narcotic in the claimnt’s system had di ssi pat ed.
Furthernore, the testinony of M. Harris and M. Hi nchliffe
est abli shes that the claimant was not intoxicated while at
work on the night of the accident.

Therefore, for the aforenentioned reasons, |

respectfully dissent.

PH LI P AL HOOD, Conm ssi oner



