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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
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LAVADA PARKER, EMPLOYEE CLAI MANT

WAL- MART ASSCOCI ATES, | NC.,
EMPLOYER RESPONDENT

CLAI M5 MANAGEMENT, | NC.,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED FEBRUARY 27, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE ANDREW | VEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed Cctober 3, 2007. 1In
said order, the Adm nistrative Law Judge made the

followi ng findings of fact and concl usi ons of | aw

1. The Arkansas Workers’ Conpensati on
Commi ssion has jurisdiction of this
claim
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2. On all pertinent dates, the relationship
of enpl oyee-enpl oyer-carrier existed
bet ween the parties.

3. The clai mant would be entitled to a
weekl y conpensation rate of $322.00 for
tenporary total disability and $242. 00
for permanent partial disability as of
Novenber 30, 2004.

4, The cl ai mant would be entitled to a
weekl y conpensation rate of $365.00 for
tenporary total disability and $274. 00
for permanent partial disability as of
Novenber 7, 2006.

5. The cl ai mant has proven by a
preponderance of the evidence that she
sustained a right thunb right wist
injury while working for the respondent
on Novenber 30, 2004.

6. The cl ai mant has proven by a
preponderance of the evidence that she
sust ai ned a conpensabl e | ow back injury
whil e working for the respondent on
Novenber 7, 2006.

7. The respondents shoul d pay for al
reasonabl e and necessary nedi ca
treatnment for this claimant’s right hand
and wist conpensable injuries as wel
as her conpensabl e | ow back injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the

findings made by the Admi nistrative Law Judge are
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correct and they are, therefore, adopted by the Ful
Conmi ssi on.

W therefore affirmthe Cctober 3, 2007,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9- 809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’'s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
amended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance wth Ark. Code Ann. 8§ 11-9-715(b) (Repl.
2002) .
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IT 1S SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssioner

Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| must respectfully dissent fromthe majority
opi nion finding that the clainmant proved by a
preponder ance of the evidence that she sustained
conpensabl e injuries to her right upper extremty, right
thunmb, left hip and | ow back. Based upon ny de novo
review of the record, |I find that the claimnt had
failed to neet her burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a departnent nmanager. The clai mant had
wor ked for the respondent enployer for approxinately 18
years. The cl ai mant contended that she sustained an
injury to her right upper extremty on Novenber 30,
2004, while noving | arge gane tables. She al so contended
t hat she sustained a conpensable injury to her |ow back

on Novenber 7, 2006, while noving antifreeze. The



Par ker - F412812/ 5
F612506

respondents contended that the claimant cannot prove she
sust ai ned a conpensable injury to her upper right
extremty in the course and scope of her enploynent and
that the claimant cannot prove a | ower back injury
because of | ack of objective findings. | agree with the
respondents.

The claimant testified that on Novenber 30,
2004, the respondent enpl oyer had gone through their
blitz day the day after Thanksgiving and had sold a | ot
of their merchandi se. Large gane tables such as pool
tabl es, foosball tables, and ice hockey tables needed to
be noved. The clainant was not able to pick up one of
these tables by herself so she had anot her associ ate
cone help. As they were picking it up, the claimant
stated that she felt a pain in her wist that went up
into her right arm The claimant testified that she told
the associate to hold on just a mnute and they sat the
tabl e down. The claimant testified that she tried to
shake the pain off, but when they picked the table up,
she had the same pain, and it was constant. The cl ai mant
went to the personnel office to report to Tammy Fi sk
what had happened. The respondent enployer sent her to a
doctor in Huntsville. The claimant testified that the

doct or opened the door, |ooked at her and told her that
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she had tendinitis and sent her back to work. The
claimant did not imediately go to anot her doctor but,
since the pain did not subside, she did eventually see
anot her doctor. The claimant requested to be seen by
anot her doctor but, at that time, there were no other
doctors in the Huntsville area; therefore, there was no
one el se to send her to.

The claimant testified that after the Novenber
30 incident, she continued to have pain in her hand,
arm and thunb, and she had probl ens picking up things
and holding onto things, noting that she would drop
itens at tinmes. She stated that the pain would shoot up
her arm and down into her thunb. The claimant testified
t hat she had never had any problenms with carpal tunnel
before but she had had a problemw th her right thunb
five years earlier. The claimant testified that for her
right thunb probl ens she was prescribed a splint which
she wore for a period of tine until her synptons went
away and that she had not had any problens with her
right thunb for the next four years.

The cl ai mant came under the care of Dr. Janes
Moore, who had her tested for carpal tunnel. Dr. Mbore

performed surgery on her wist. The clainmant testified
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that she was off work for four to six weeks follow ng
her carpal tunnel surgery.

I n Novenber of 2006, the claimant was lifting
a case of antifreeze and had turned to set it down and
felt a really sharp pain in her back. Another associate
persuaded the claimant to report the incident to the
office. The claimant testified that the case of
antifreeze which she was lifting wei ghed approxi mately
forty-eight to fifty pounds and it was not unusual for
her to be lifting sonething of that weight.

The respondent enpl oyer sent the claimnt to
the Lowell dinic where she was seen by Dr. Vandergriff.
The claimant testified that her pain persisted, but she
was told by the respondent that they would not authorize
any further nedical treatnent. The cl ai mant went on her
own to see Dr. Powell, who prescribed physical therapy.
The cl ai mant attended physical therapy sessions for four
to six weeks. The claimant stated that these sessions
were hel pful. The claimant testified that the left hip
pai n becane much better but her disconfort noved into
her | ow back. The claimant returned to work and did work
for alittle while, but she was sent hone because she

did not have a rel ease from her doctor.



Par ker - F412812/ 8
F612506

Dr. Powell referred the claimant to Dr. Tony
Raben, who gave her two injections. She stated that the
second shot eased some of her disconfort, but her pain
is the sane as it was before the | ast procedure and she
experienced pain nost everyday. The clai mant had been
wor ki ng up until just shortly before the hearing. The
claimant testified that she slipped in sone water in
front of the mlk cooler in the stockroomat the
respondent enployer and fell. The claimnt testified
that she hurt the same spot on her back that was hurt
before. The claimant testified that her synptons have
i ncreased and are worse than they were before her fall.

On cross exam nation, the claimant agreed that
in her deposition she testified that prior to Novenber
2006 she had not had any | ow back problens. The cl ai mant
was renm nded that she had sought treatnment for |ow back
pain prior to Novenber 7, 2006, sone four nonths before
her incident. The claimant testified that the | ow back
probl ens she was having before was just fromgetting up
and down and was not anything major |like the pain she
currently was experiencing. The claimant agreed that
when she was seen by Dr. Raben, she did not advise him

of previous pain in her |ower back.
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The medi cal records indicate that the claimant
was seen at the Ozark Orthopedic and Sports Medicine
Cinic on March 22, 2004, for a bone density study. Dr.
Carl Kendrick wote that as conpared to the previous
studi es, there had been a gain of 5.8 percent in the
density in the claimant’s hip and a gain of zero in her
| unmbar spi ne.

Dr. Kevin Richter wote on Novenber 30, 2004,
that he had seen the claimant for conplaints of an
injury she sustained that day while working for the
respondent enpl oyer noving heavy ganme tables. Dr.

Ri chter indicated that the clai mant had no previous
infjury to her armand after exam nation, Dr. Richter
assessed the claimant with having forearm
strain/tendinitis for which he prescribed Lodine, ice,
and to use a wist splint while working. The doctor al so
recommended that she limt her lifting to ten pounds
with her right upper extremty for the next week.

Dr. Janmes Mbore wote on January 17, 2005,
that he had seen the claimant who reported that she was
nmovi ng heavy tables on Novenber 30, 2004, and had sharp
pain in the base of her right thunb. Dr. Mbore noted
that the claimnt reported that she had a thunb spica

splint at one tine for osteoarthritis in her CMC joint.
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The claimant reported that she did well with that until
this event, and now she had tingling in her right MF and
RF, noting that she had a handhel d conputer for the past
si xteen years at her work and that she was right-handed.
On physi cal exam nation, Dr. Mbore noted that the

cl ai mant had pain and crepitus in her CMC joint right
thunb and the claimant’s x-ray of her right thunb shows
arthritic CMC joint. Dr. More diagnosed the clai mant

wi th having osteoarthritis in her CMC joint right thunb
and right carpal tunnel syndrone. Dr. Moore recomrended
that the clai mant undergo a nerve conduction study.

Dr. Mchael Mrse perfornmed the nerve
conduction study and wote to Dr. More on January 18,
2005, that the claimant had prol ongati on of the notor
distal latency but not of the sensory action potenti al
in the nedian nerve. Dr. Mdrse noted that this can
occasionally occur in carpal tunnel syndrone. The
claimant al so had 10 nisec delay across the el bow which
i mpl i ed some conpression of the ul nar nerve across the
el bow.

Dr. Moore operated on the claimant’s right
thunmb and wrist on February 25, 2005. Dr. Mbore
reconmended that the claimant return to work March 28,

2005, but for the first nonth she should do Iight duty
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with her right hand with no heavy lifting. On June 3,
2005, Dr. Moore notes that the claimant’s right thunb

| ooks good, she had a snooth range of notion in her CMC
joint and her sensation is good as well as she had a
full range of notion. Dr. More recomended that the
claimant return to see himas needed.

The cl ai mant was seen by Cat hl een Vandergriff
on Novenber 7, 2006. The cl aimant reported that she was
pi cking up a case of antifreeze and felt a painful
stretch in her left hip. Dr. Vandergriff noted that the
cl ai mant conplained of left hip and | eft |ower back pain
whi ch happened that day. After exam nation, Dr.
Vandergriff assessed the claimant with having left hip
strain and prescribed nedication, range of notion
exercises, use ice and heat to the area of pain, and she
could return to work with limted duties of a maxi num
lifting limt of ten pounds, to alternate sitting and
standi ng, no squatting, bending, or stooping. X-rays of
the claimant’s left hip revealed no fractures or
di sl ocations. Dr. Vandergriff stated:

Her back is straight and normal to

i nspection and pal pation wi thout

brui ses, nmasses, swelling or

t enderness. She has full range of

noti on of her C-spine and T-spine.

She notes that he has disconfort

wWith twsting at the hips and she is
unabl e to heel wal k due to her pain.
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She stands slowy froma sitting

position but bends to touch the

floor without difficulty. She states

it Is the raising up that causes

nore pain. She is able to raise up

on her toes easily and had a nor nmal

gait. Bilateral upper and | ower

extremties are neurovascul arly

I ntact with equal pul ses and

refl exes as well as full range of

not i on.

On Novenber 14, 2006, the claimant reported to
Dr. Vandergriff that she was no better and noted that
clinbing stairs and squatting caused increased pain and
she was unable to tolerate the prescribed medicati on.
Agai n the claimant was assessed with having left hip
strain, was sent to physical therapy for evaluation and
treatnment and returned to work with the sane
restrictions.

Dr. Janmes Moore wote on January 5, 2007, that
he had seen the clainmant in regard to a rating but,
overall, she is doing fine, noting sonme pain in the base
thunb area after using it a lot. Dr. Mdore assessed no
anat om cal permanent inpairnent for the claimant’s thunb
or carpal tunnel in a letter sent to the respondent’s
attorney dated May 22, 2007.

On April 11, 2007, the claimant underwent an

MRl of her |unbar spine, which revealed a disc

protrusion in the left para central region that slightly
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narrows the neuroforamna. Dr. David Brown noted that he
saw no definite inpingenent of the nerve root and that
correlation was needed. Dr. Brown wote that the
claimant had very mld bulging of the L5-S1 disc.

The cl ai mant was seen by Dr. Raben on Apri
11, 2007, for her |ow back pain. After exam nation, Dr.
Raben recommended the cl ai mant undergo an MRl and
prescri bed nedi cations. The cl ai mant was seen by Dr.
Raben after her MRl on April 23, 2007, where it was
noted that the MRl showed a |eft sided herniation at L4-
5. Dr. Raben noted that the clainmant’s | eg pain was on
the right and was associated with nunbness on the dorsum
of her right foot. Dr. Raben reported that the
claimant’ s back pain was worse. After exam nation, Dr.
Raben assessed the claimant with having | unbar spine
degenerative disc disease as well as |unbar spine disc
herni ation. Dr. Raben referred the claimant to Dr.
Johnson for an EMG nerve conduction study.

The cl ai mant underwent an EMG on April 24,
2007, which yielded a normal study of her right |ower
extremty and correspondi ng | unbosacral para spinal
muscul ature. Dr. Johnson indicated that there was no

el ectro diagnostic testing to suggest radi cul opat hy,
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pl exopat hy, generalized peripheral neuropathy, or
peri pheral nerve entrapnent syndrome or injury.

The cl ai mant was seen by Dr. Raben on May 8,
2007. After review of the claimnt’s EMS nerve
conduction study and exam nation, Dr. Raben recomrended
epidural steroid injections, to continue her
nmedi cati ons, undergo physical therapy, and to return to
work with restrictions of no prol onged standi ng or
prol onged sitting, no working in a bent over position,
frequent breaks, frequent change of position, and no
repetitive bending with a lifting limtation of five to
ten pounds.

The cl ai mant was seen by Dr. Mark Powel | on
March 8, 2007, due to her conplaints of left hip pain.
After exam nation and review of the claimant’s x-rays
which were normal, Dr. Powell recommended that the
cl ai mant undergo an MRl of her pelvis. On March 29,
2007, Dr. Powell wote that the claimant’s MRl of her
pel vis reveal ed no evidence as to the source of the
claimant’s left hip pain and no evidence of a vascul ar
necrosis or fracture. Dr. Powell recomended physical
t herapy, to include aquatic therapy, and referred her to
Dr. Raben. Dr. Powell also recommended that the clai mant

remain off work until seen by Dr. Raben. Dr. Powel |l
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wrote on May 10, 2007, that the claimant had been seen
by Dr. Raben and di agnosed with a herniated disc of the
| unbar region and that she had conpl eted her physical
therapy. Dr. Powell noted that the clai mant was
requesting a release to return to work and Dr. Powel |,
in fact, did release the claimant to regular duty on My
14, 2007.

The nedi cal evidence denonstrates that the
cl ai mant was seen and treated by Dr. Peter Heinzel mann
on May 9, 2001, for conplaints of right thunb swelling
and pain. X-rays taken of the claimant’s right thunb
showed a slight dorsal subluxation of the first
net acar pal . After exam nation, Dr. Heinzel mann di agnosed
the claimant with early osteoarthritis of the CMC joint
right thunb and recommended that she use a thunb spica
splint and prescribed anti-inflammtory nedi cations. Dr.
Hei nzel mann added an addendumto his office note stating
that the clai mant operated a handhel d conputer at work
and also did a |l ot of unpacking and handling of store
goods. Dr. Heinzel mann noted that the claimant reported
that her thunb was definitely nore pai nful during and
after her work activities as apposed to when she was

away fromwork for a day or two.
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Dr. Raben’s deposition was taken on August 27,
2007. Dr. Raben testified that followng the clainmant’s
EMG nerve study, which was normal, he assessed the
claimant with what he believed to be radiculitis
associated wth an annular tear. Dr. Raben agreed that
this diagnosis was in association with his diagnosis of
the claimant having a herniated disc as well as disc
degeneration. Dr. Raben testified that he was not
surprised that Dr. Vandergriff did not find any findings
consistent with an acute injury when she first saw the
claimant. Dr. Raben expl ained that the natural history
of an internal disc disruption was a progressive
accel erated change with tine. Dr. Raben stated severa
times that based on the claimant’s history, a specific
i njury on Novenber 7, 2006, while lifting a heavy case
she felt sudden back pain, as well as the findings on
her MRl of degenerative disc disease and a herni ated
disc, would lead himto conclude that the Novenber 7
event was the cause of her herniation and or
exacerbation of her degenerative disc di sease. However,
Dr. Raben stated that the only thing he had to go on was
the claimant’s history. Dr. Raben stated that according
to the claimant’s history, this was the acute and

proxi mal cause of her need for nedical treatnent within
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a reasonabl e degree of nedical certainty. Dr. Raben was
al so asked to review Dr. Vandergriff’s Novenber 14,
2006, report which indicated that the claimant said that
clinmbing stairs, squatting on her |left caused increased
pain, would that be consistent with an annul ar tear and
Dr. Raben responded, “Yes.”

Ark. Code Ann. 811-9-102(4)(A) (i) (Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused
by a specific incident and is identifiable by tinme and

pl ace of occurrence. Val-Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynent” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enploynment. Gerber Products v. McDonald, 15 Ark

App. 226, 691 S.W2d 879 (1985). An injury occurs “in
the course of enploynent” when it occurs within the tine
and space boundaries of the enploynent, while the

enpl oyee is carrying out the enployer's purpose, or

advancing the enployer’s interest directly or
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indirectly. Gty of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requi renents for conpensability set forth in 811-9-
102(4) (A (i), the clainmnt nust establish a conpensabl e
i njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
injury be established by nedical evidence supported by
objective findings applies only to the exi stence and

extent of the injury. Stephens Truck Lines v. MIIlican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Cbjective
findings” are those that cannot cone under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to
establish the existence and extent of an injury, is not
necessary to establish a causal relationship between the

injury and the work-rel ated accident. \Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon
the patient’s description of the sensations produced by
various stimuli are clearly under the voluntary control
of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair
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Stylists, 55 Ark. 327, 935 S.W2d 600 (1996). Finally,
medi cal opi ni ons addressing conpensability and permanent
i mpai rment nust be stated within a reasonabl e degree of
medi cal certainty. Ark. Code Ann. 811-9-102(16)(i)(B)
Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000) .
There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc., et al v. Servold,

265 Ark. 352, 578 S.W2d 224 (1979). Crouch Funeral

Hone, et al v. Crouch, 262 Ark. 417, 557 S.W2d 392

(1977). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act, and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-
9-102(4) (E) (i) (Repl . 2002); dardy v. Medi-Hones LTC

Serv. LLC, 75 Ark. App. 156, 55 S.W3d 791 (2001). In

ot her words, in a workers’ conpensation case, the

cl ai mant has the burden of proving by a preponderance of
the evidence that her claimis conpensable, i.e., that
her injury was the result of an accident that arose in
the course of his/her enploynent and that it grew out

of, or resulted fromthe enploynment. Carnan v. Haworth,

Inc., 74 Ark. App. 55, 45 S.W3d 408 (2001); Ringier Am

v. Combs, 41 Ark. App. 47, 849 S.W2d 1 (1993). Further,
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the clai mant nust show a causal relationship exists

bet ween her condition and her enploynent. Harris Cattle

Co. v. Parker , 256 Ark. 166, 506 S.W2d 118 (1974).

It is well established that the party having
t he burden of proof on the issue nust establish it by a
preponder ance of the evidence. Ark. Code Ann. § 11-9-
704(c) (2) (Repl. 2002). A preponderance of the credible
evi dence of record neans “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W2d 593 (1995); See also, Smth v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W2d 42 (1947). In

determ ni ng whet her a cl ai mant has sustai ned her burden
of proof, the Conm ssion shall weigh the evidence

I npartially, without giving the benefit of the doubt to
either party. Ark. Code Ann. § 11-9-704; Wade v. M. C

Cavenaugh's, 298 Ark. 363, 768 S.W2d 521 (1989); and

Fow er v. MHenry, 22 Ark. App. 196, 737 S.W2d 663

(1987). In ny opinion, a review of the evidence
denonstrates that the clainmant did not sustain a
conpensable injury to her right upper extremty and to
her | ow back.

The medi cal evidence denonstrates that the
cl ai mant sought treatnent for problens associated with

her right thunb as early as May 9, 2001. Dr. Hei nzel mann
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noted that the claimant noticed “slight swelling and
pain at the base of her right thunb for about a year”
and that her synptons began spontaneously. He opined
that the claimnt had early osteoarthritis of the CM5
joint.

The cl ai mant sought treatnment fromDr. Kevin
Ri chter, the conpany physician, after the gam ng table
incident. Dr. R chter noted findings of tenderness
“al ong the extensor nuscles of the forearmon the
right.” He also noted full range of notion of the el bow,
wrist and hand joints. He found no crepitus or other
deformty, no erythema and no joint effusion. Dr.
Ri chter opined that the claimant had a right forearm
strain and/or tendinitis. Dr. Richter failed to note
that the claimnt had no previous injury to her right
armor thunb. He obviously was not told by the clainant
that she had previously been diagnosed with
osteoarthritis in her right thunb.

The cl ai mant next sought treatnent from Dr.
Moore. Dr. Moore noted that the claimant had obvi ous
osteoarthritis in her carponetacarpal joint. He did not
indicate that the claimant’s condition was caused by her
enpl oyment nor did he relate the claimant’s car pal

tunnel to her enploynent. In a letter dated May 22,
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2007, Dr. More noted that the arthritis in the joint
was the primary cause of her overall arthritis and was
not related to injury, but was “nore than 50% related to
general wear and tear osteoarthritis associated with her
overall health condition.”

Wth respect to the carpal tunnel syndrone
condition and the claimant’s lateral tennis el bow, Dr.
Moore noted that “these could be related to any nunber
of etiologies,” noting that repetitive use is only one
possi bl e factor for this condition. He went on to note
that the claimnt’s previous diagnosis of tennis el bow
was based entirely on pal pati on and exam nation, with no
objective findings to support that diagnosis. Further,
al t hough the clai mant had positive objective findings of
mld carpal tunnel syndrone as found on nerve conduction
studies, but for the claimant’s osteoarthritis of the
right thunb, he would not have operated on the carpal
tunnel . Moreover, Dr. Mbore was unable to state with
specificity that holding a hand hel d conputer had any
bearing on the claimant’s condition. Dr. More’s
opi nions are sinply not enough to support a concl usion
that the claimant’s right upper extremty problens are
related to a lifting incident on Novenber 30, 2006. The

Comm ssion has a duty to translate the evidence on al
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the issues before it into findings of fact. Wl don v.

Pierce Bros. Const. Co., 54 Ark. App. 344, 925 S.w2d

179 (1996). Moreover, the Comm ssion has the authority
to resolve conflicting evidence and this extends to

medi cal testinony. Foxx v. Anerican Transp., 54 Ark.

App. 115, 924 S.W2d 814 (1996). The Conm ssion has the
duty of weighing the nedical evidence as it does any

ot her evidence, and the resolution of any conflicting
nmedi cal evidence is a question of fact for the

Commi ssion to resolve. Enerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W3d 848 (2001); CDI Contractors

McHal e, 41 Ark. App. 57, 848 S.W2d 941 (1993); Mdain
v. Texaco, Inc., 29 Ark. App. 218, 780 S.W2d 34 (1989).

Al t hough the Conmi ssion is not bound by
nmedi cal testinony, it may not arbitrarily disregard any

W tness’'s testinony. Reeder v. Rheem Mg. Co., 38 Ark.

App. 248, 832 S.W2d 505 (1992). However, it is well
establ i shed that the determnation of the credibility
and weight to be given a witness’s testinony is within
the sol e province of the Wrkers’ Conpensation

Conmi ssion. VWl -Mart Stores, Inc. v. Sands, 80 Ark. App.

51, 91 S.W3d 93 (2002). The Conmission is not required
to believe the testinony of the claimnt or any ot her

W tness, but may accept and translate into findings of
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fact only those portions of the testinony it deens

worthy of belief. Mcdain, supra.

The Conmission is never limted to nedical
evidence in arriving at its decision. Mreover, it is
well within the Comm ssion’s province to weigh all the
medi cal evidence and determ ne what is nost credible.

Smth-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W3d

560 (2002). The Conmi ssion is entitled to review the
basis for a doctor’s opinion in deciding the weight and
credibility of the opinion and nedical evidence. Id. In
addi tion, the Conm ssion has the authority to accept or
reject a nedical opinion and determne its nedi cal

soundness and probative force. Geen Bay Packaging v.

Bartlett, 67 Ark. App. 332, 999 S.W2d 695 (1999). The
Commi ssion’s resolution of the nedical evidence has the

force and effect of a jury verdict. M ain, supra.

The Conmission is entitled to review the basis
for a doctor’s opinion in deciding the weight of the
opi nion. Further, a nedical opinion based solely upon
claimant’ s history and own subjective belief that a
nmedi cal condition is related to a conpensable injury is
not a substitute for credible evidence. Brewer v.

Par agoul d Housing Authority, Full Conm ssion Opinion,

January 22, 1996 (C aim No. E417617). The Commi ssion is
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not bound by a doctor’s opinion which is based | argely
on facts related to himby claimant where there is no
sufficient independent know edge upon which to

corroborate the clainant’s claim Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983).

Mor eover, the Conm ssion need not base a decision on how
t he nedi cal profession nay characterize a given
condition, but rather primarily on factors germane to

t he purposes of the Wirkers’ Conpensation Law. Wl don v.
Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W2d 179

(1996) .

Medi cal opi ni ons addressi ng conpensability
nmust be stated within a reasonabl e degree of nedica
certainty. Ark. Code Ann. 811-9-102(16)(B). Were a
nmedi cal opinion is sufficiently clear to renove any
reason for the trier of fact to have to guess at the
cause of the injury, that opinion is stated within a

reasonabl e degree of nedical certainty. Huffy Service

First v. Ledbetter, 76 Ark. App. 533, 69 S.W3d 449

(2002), citing Howell v. Scroll Technol ogi es, 343 Ark.

297, 35 S.W3d 800 (2001).
Medi cal opini ons based upon “could”, “may”,
“possi bly”, and “can” |ack the definiteness required to

satisfy Ark. Code Ann. 811-9-102(16)(B), which requires
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t hat medi cal opinions be stated within a reasonabl e

degree of nedical certainty. Frances v. Gylord

Cont ai ner Corporation, 341 Ark. 527, 20 S.W3d 280

(2000). In Frances, the Arkansas Suprene Court expressly
overruled a prior Court of Appeals decision to the
extent that the Court of Appeals had held that such
indefinite ternms where sufficient to neet the

requi rements of Ark. Code Ann. 811-9-102(16)(B). The
Arkansas Suprenme Court held that a doctor’s opinion that
an accident “could” produce a lunbar disc injury was
insufficient to satisfy the standard of within a
reasonabl e degree of nedical certainty. Mreover, in

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000), the Arkansas Supreme Court held that a nedica
opi ni on based upon the theoretical possibility of a
causal connection did not neet the standard of proof. In

Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40

S.W3d 760 (2001), the Arkansas Suprene Court held that
in order for a nedical opinion regarding causation to
“pass nuster” such opinion nust be nore than
specul ati on, and go beyond possibilities. In ny opinion,
it would require speculation and conjecture to find that
the claimant’s problens with her right thunb and car pal

tunnel were causally related to her enpl oynent.
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Conj ecture and specul ation, even if plausible, cannot

take the place of proof. Ark. Dept. of Correction v.

G over, 35 Ark. App. 32, 812 S.W2d 692 (1991); Dena
Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S. W2d

155 (1979); Arkansas Methodi st Hosp. v. Adanms, 43 Ark.

App. 1, 858 S.W2d 125 (1993). Accordingly, | find that
the claimant has failed to prove by a preponderance of

t he evidence that she sustained a conpensable injury to
her right thunmb and conpensabl e carpal tunnel syndrone.

The claimant al so all eges that she sustained a
conpensable injury to her left hip and | ower back while
pi cking up a case of antifreeze on Novenber 7, 2006. The
claimant reported the incident to the respondent
enpl oyer and was sent for treatnment at the Lowell
Cccupational Health Cinic where she was seen by Dr.
Vandergriff. The claimant nmade no nmention of right |eg
pai n or nunbness. The cl ai mant had x-rays whi ch showed
no fractures or dislocations. Dr. Vandergriff assessed
the claimant with left hip pain.

The cl ai mant sought treatnent from Dr. Raben
who had the cl ai mant undergo an MRl six nonths after the
antifreeze lifting incident. Dr. Raben opined that the
claimant had a herniated disc at L5-S1 and related it to

t he Novenber 7, 2006, lifting incident. However, Dr.
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Raben was not aware that the claimant had a history of
prior | ower back pain. In fact, she denied that she had
a history when questioned by Dr. Raben.

The nedi cal evidence denonstrates that the
clai mant sought treatnment fromDr. Harris on June 28,
1999, with a history of three nonths of burning pain and
nunbness in both | ower extremties, particularly on the
right. On Cctober 1, 2003, Dr. Tom Patrick Coker noted
“one year’s long history of lateral proximl |eg pain.
Ri ght worse than left.” Dr. Coker also noted that the
cl ai mant had “sone neurol ogi cal conplaints on the
right.” On April 27, 2006, Dr. Hanby noted that the
cl ai mant had back pain in the past and that “sonetines
her pain does go down the |ateral aspect of her |eg and
she w Il have a sense of nunbness.” The clai mant was
referred to Dr. Carl Kendrick who noted that the
cl ai mant had knee pai n which he opi ned was conmi ng from
her back. Based on x-rays, Dr. Kendrick send the
claimant for physical therapy.

After considering Dr. Raben’s opinion in |ight
of the claimant’s prior history of back problens, I
cannot give Dr. Raben’s opinion any weight. Hi s opinion
i s based upon the history given to himby the claimnt.

He attenpted to explain his opinions when given the
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facts that the claimant had prior problens. However, he
I ndi cated that the claimant’s internal disc disruption
was an ongoi hg progressive process that admttedly began
wel | before the Novenber 7, 2006 lifting incident. He
opined that the lifting incident may have “markedly
exacerbated” the claimant’s pre-existing condition but
that |ack of objective nmedical evidence when the

cl ai mant was evaluated by Dr. Vandergriff on Novenber 7
and Novenber 14 seens to thwart that theory. In ny

opi nion, the lack of objective findings at the tinme of
the incident fails to establish that the clai mant
sust ai ned a conpensabl e | ower back injury on Novenber 7,
2006. Therefore, for all the reasons set forth herein, |

must respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



