BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI' M NO. F204900

LATESHA DEAN MORGAN,
EMPLOYEE CLAI MANT

DELUXE VI DEO SERVI CES, | NC.,
EMPLOYER RESPONDENT

LI BERTY MJTUAL | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED JANUARY 17, 2008

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE CHRI STOPHER C. MERCER,
JR, Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE M CHAEL R NAYTON,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The Arkansas Court of Appeals has reversed the
Comm ssion in the above-styled nmatter and has remanded for
further proceedings. Morgan v. Deluxe Video Services, Inc.,
CA06- 1134 (Sept. 12, 2007). After reviewing the entire
record de novo, the Full Conmm ssion finds that the clainmant

did not prove she sustained a conpensable injury.



Morgan - F204900 2

. H STORY

LaTesha Dean Morgan, age 32, testified that she began
wor ki ng for Deluxe Video through a tenporary service in
1995. Ms. Morgan testified that she started out in
packagi ng, watchi ng tapes on a conveyor belt. The cl ai nant
testified that she becane a permanent enpl oyee in 1996 and
that she worked in duplication. Duplication consisted of
three areas: |oading, duplication, and downl oadi ng. The
claimant testified that duplication required |oading and
stacking tapes. The clainmant testified with regard to
duplication work, “In one hour | would have 4, 096-plus hand
and wist actions or novenents just from |l oadi ng and
unloading. In 12 hours | woul d have 49, 152-pl us hand and
wist actions and novenents in |oading and unloading. In
the four and a half years in duplication - as a duplication
operator | have had over 451, 215, 360-pl us hand and wri st
novenents.”

The claimant testified that, as a result of this
“repetitive notion,” she began feeling fatigue in her wists
and hands in about 1997. The clainmant testified that she
i nformed her supervisors that her hands were hurting, and

that the enployer provided her with wist bands and wi st
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splints. The claimant testified, “I wore a wistband from
‘98 on till | got ny team |l eader’s position around the end
of ‘99 or the beginning of 2000, somewhere around there.”
The claimant testified that she did not work in duplication
for a tine after she becanme a team | eader, but that she
began physical activity for the enployer again in about
Novenber 2000. At that tine, testified the clainmant, she
began wor ki ng in downl oading. The claimant descri bed

downl oadi ng work as being hand intensive and al so requiring
many “novemnents per hour.”

Tony Whitfield testified that he had previously been
enpl oyed with Del uxe Video beginning in 1995 and that he
eventual | y becane the claimant’s supervisor in the
duplication departnment. M. Witfield testified that a
duplicator |oaded and unl oaded a set of 512 videotapes into
VCR's. M. Witfield agreed with the claimnt’s attorney
that this process required “rapid or repetitive notion.”

M. Witfield testified that the claimant conpl ai ned of pain
in her hands. An adm nistrative |aw judge at hearing
guestioned M. Wiitfield:

Q How many tapes would she handle in the period
of an hour?

A. In the period of an hour?
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Q Yeah.
A. Probably 4,000 or maybe 5,000 tapes, sir.

Q And does that nean she put theminto the
machi ne and took them out?

A Yes, sir.

Q Four or 5,000 tapes?

A.  You know - yes, sir. \Wen you got a cart of
512 tapes, all right, then once you |oad themup -

you’' ve got to load all 512. Then once the novie
I's duplicated, you ve got to pick all 512 back

up. ..
Q But and when she handl ed - when you said 5, 000
tapes, that’s taking it in the machine, out of the
machi ne, and onto the cart?

A.  And put them back on - pull them back on the
same cart they cane out of. But this time they
have the novie on it.

Janmes Christopher testified that he had been a
supervisor in the duplication departnent and that he had
known the claimant. M. Christopher’s testinony essentially
corroborated the other wi tnesses’ testinony concerning the
anount of vi deotapes which were duplicated. M. Christopher
testified that many enpl oyees conpl ai ned of problens with
their hands. James Christopher could not recall any
specific conplaints fromthe claimant but he did renmenber

“seeing her with the braces on” her hands.
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The parties stipulated that the claimant sustained “a
conpensabl e right ganglion cyst” on April 12, 2002. The
claimant testified that while downl oadi ng cassettes, “I
pi cked the stack up ny wist - the tapes flew out but ny
wrist was forced - nmy hand touched the back of ny arm and I
felt this pop.”

The record indicates that the claimant signed a WCC
Form N on April 14, 2002. The clainmant indicated on the
Form N that she had sustained an accident at 3 a.m on Apri
13, 2002, “Downl oading.” The claimnt wote that her right
wist hurt.

The cl ai mant sought energency treatnment for right wist
pain on April 15, 2002: “She had been picking up a stack of
tapes at Delux (sic) Video where she is enpl oyed, when she
heard a pop in her right wist. She denies any nunbness,
tingling, or paresthesias; just pain with lifting,
supi nation and pronation. She denies any other injuries
related to the above. She denies any previous trauma to her
right wist....Exam nation of the right wist reveals no
eryt hema, redness or bruising. There was no edena....X-ray

of the right wist was negative for fracture.”
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The emergency physician’s inpression was “Right wi st
strain.”

Dr. Cynthia Al nond saw the claimant on April 15, 2002.
According to Dr. Alnond's transcription, the claimant felt a
pop and abrupt right wist pain after picking up a stack of
tapes. Dr. Al nond assessed wist sprain, wist pain, and
wri st tenosynovitis.

An MRl of the claimant’s right wist was taken on My
2, 2002, with the inpression, “1. Small area of cystic
change in the proxi mal aspect of the hamate bone npst
conpati ble with intraosseous ganglion, with usually
incidental finding to (sic). Suggestion of sone possible
mld marrow edenma in the hamate bone which could represent
reactive change due to traunma or stress.”

Dr. Marcia L. Hi xson corresponded with Dr. Al nond on
May 6, 2002: “She sustained an injury to her right wist on
04/ 16/ 02 while picking up a stack of video tapes. She felt
a pop in the right wist....Exam nati on shows slight dorsa
swelling of the right wist....There is no sign of
tendonitis. Review of the right wist x-ray shows that it
is normal, with the exception of sone cystic changes in the

hamate. The review of the MRI shows a dorsal ganglion cyst,



Morgan - F204900 7

whi ch nmay be associated either with the hanmate or with the
scaphol unate interosseous liganent. M. Dean has a
traumati ¢ dorsal ganglion cyst of the right wist. At this
poi nt, she should use her right hand mnimally or not at al
in work, and should wear the splint. W wll schedul e her
for excision of the cyst as soon as it has been approved.”

The parties stipulated that Dr. H xson was an
aut hori zed treating physician for the claimant’s conpensabl e
injury. The claimant testified that she informed Dr. Hi xson
“lI was having the same pain in ny left wist.” Dr. Hi xson
performed an “Excision of synovial cyst, right wist” on
July 15, 2002. The pre- and post-operative diagnosis was
“Dorsal ganglion cyst right wist.” Dr. Hi xson arranged
followup treatnent for the claimant after surgery.

Dr. Hixson infornmed the respondent-carrier on Cctober
21, 2002, “At this point, she should be able to use the
right hand for Iight work which requires a m ni mum of wi st
novenent. She should be able to |ift, push and pull up to
5-10 pounds. | expect these limtations to decrease as she

gets better.”
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The claimant testified that Dr. Hi xson rel eased her in
Cct ober 2002. The parties stipulated that the clai nant
received tenporary total disability through Cct ober 2002.

The parties agreed that the clainmant returned to work
for the respondents in Novenber 2002. The cl ai mant
testified, “I was supposed to be on |light duty, but they
didn't really have a light duty for ne. So they had ne
pulling carts and I was hurting....l went back to her in
Novenber for that sane pain....| conplained to her about
both wists.” Dr. H xson noted on Novenber 19, 2002, “There
IS no noticeable swelling in the wist today. M. Dean

continues to have pain in the right wist after cyst

renoval ....She is working at a light duty job where she does
not use the right hand. | will reexamne Ms. Dean after the
MRI . "

Dr. Hi xson infornmed the respondent-carrier on Decenber
19, 2002, “She is now five nonths follow ng excision of a
dorsal ganglion cyst fromher right wist. M. Dean is
stable at this point....Exam nation is unchanged from her
| ast visit with localized tenderness beneath the surgical
incision. The MRl perfornmed today showed scar tissue

dorsally but no ligamentous injury and no reformation of the
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cyst. Ms. Dean will wear her splint as needed. She wl|

return to work as of 12-20-02 with permanent restrictions
t hat she should wear the splint on her right wist and not
use her right hand for work.”

The cl ai mant agreed on cross-exan nation that her
enpl oynment with Del uxe Video ended on or about January 15,
2003. The record indicates that the clai mant began worki ng
for another enployer, Downtown Dental, at about this tine.
The claimant testified that she was a hygi eni st assi stant,
and that she | oaded trays and set up roons for patients.

Dr. Hi xson stated on February 20, 2003, “Ms. Dean nmay
have a m|d right carpal tunnel syndrone. Today the carpa
tunnel was injected with Lidocaine and Depo-Medrol. | wll
reexam ne her in six weeks to see how the injection has
wor ked. She is working now as an assistant in a denti st
office.”

The record indicates that Dr. R Stephen Tucker
referred the claimant to Dr. Bradley S. Boop, who perforned
el ectro-di agnostic testing in both of the claimnt’s upper
extremties. Dr. Boop gave the follow ng inpression on
April 9, 2003: “The right nedian conduction velocity has

borderline slowing and the left nedian notor |atency is
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borderline prolonged. Sensory studies and F waves are

normal . El ectronyography in the right upper extremty is
normal . These findings are uncertain but could be seen in
mld early carpal tunnel syndrone. | do not consider this

study di agnostic of that condition.”
Dr. Hi xson corresponded on May 7, 2003:
Ms. Dean has reached maxi mum nedi cal i nprovenent
fromthe excision of the ganglion cyst from her
left wist. The date of maxi mum nedi cal
i nprovenent was 12-19-02. Because of continued
pain in the wist she was advised to wear a splint
on her right wist and to use the hand mnimally
at work. These are nost |ikely permanent
restrictions. Based on |oss of novenent in the
right wist, Ms. Dean has a 4% | oss of the right
upper extremty.
The respondents’ attorney indicated at hearing that the
respondents accepted and paid a 4% rating to the wist.
The claimant returned to Dr. Al nond on May 14, 2003:
“Now c/o pain in both Rt and Lt wists and hands. Dr.
H xson has dx CTS but states it is unrelated to the initial
injury for which she was seen - ganglion cyst. On exam pt
c/o pain bilat volar wists and hands, Rt worse than Lt. Pt
has not worked for Del uxe Video since 12-02, but states her
wist painis fromher work at Deluxe. She is now working
in Dental office and states she is unable to perform her

required work there due to continued painin wist. Pt is
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gi ven carpal tunnel splint for R wist, celebrex Rx and
told to keep her recheck appt with dr. Hi xson, 5-21-03.
Rel eased from our care.”

Dr. Reginald J. Rutherford provided an EMG Report on
May 21, 2003: “The nerve conduction study is normal. There
is no evidence of nedian neuropathy either upper extremty.
Regardi ng the diagnostic possibility of carpal tunnel
syndrome, this has been addressed by both routine and
i nternal conparative techni ques which have proven uniformy
normal .”

Dr. Hi xson corresponded with the carrier on May 21
2003:

Ms. Dean was exam ned on 5-21-03 because of
persistent pain in her wist and hands and
nunbness in her fingers. She had a cortisone
injection into the right carpal tunnel in February
and she did not feel that this was hel pful. She
is trying to work as a dental assistant but her

j ob duties cause her hands to hurt. She is also
awakened from sl eep with nunbness in her fingers.
Exam nati on shows positive provocative testing for
carpal tunnel syndronme bilaterally. She does not
have any swelling and no evidence of tendonitis.
She had a nerve conduction and EMG study today and
t hese were both normal .

Ms. Dean has hand pain and nunbness nost |ikely
from carpal tunnel syndrome. Today the right
carpal tunnel was re injected with Depo Medrol and
Li docaine. | will reexam ne Ms. Dean in two
weeks. If the injection did help at all then
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will refer her to a pain managenment speciali st.
At this point she should not do any work
that requires repetitive gripping or pinching.

Dr. Hi xson stated on May 27, 2003, “Ms. Dean has been
conpl ai ni ng of nunbness and tingling in both hands since her
visit of 2-20-03. She did not have conplaints relative to
t hese synptons before that. It is nmy opinion that the
bil ateral carpal tunnel synptons that Ms. Dean is having is
(sic) not related to the injury of 4-14-02 and is probably
not related to the enploynent at Delux (sic) Video.”

The claimant informed Dr. Mchelle | bsen on May 28,
2003, “She has injured both wists fromrepetitive pushing,
pulling, and lifting.” Dr. Ibsen assessed “Bilateral CTS
di agnosed by Ortho” and referred the claimant to “An
ort hopedi ¢ surgeon and hand surgeon as soon as possible.”

The claimant filled out another WCC Form N on May 28,
2003. The claimant wote that she had injured both wists
while working in Duplication in “Mar./Apr. 2002.” The
cl ai mant di scussed the cause of injury: “Swelling, shooting
pain in wists frompulling, pushing, lifting, and the
| oadi ng and unl oadi ng of duplication banks.”

The cl ai mant agreed on cross-exanm nation that her

enpl oynment at Downt own Dental ended on May 30, 2003. The
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cl ai mant agreed that she began drawi ng unenpl oynent
begi nning in May 2003.

An orthopaedi st, Dr. Thonas P. Rooney, saw the cl ai mant
on June 11, 2003:

Ms. Morgan is a twenty-seven year old lady with
| ateral wist pain and nunbness in the hands for
about two years. She has worked at Del uxe Video
for 7 years doing repetitive type activities and
rel ates these synptons to her job. She has not
wor ked since January....she becane a denta

hygi eni st assistant recently....

Nerve conduction studi es done by Dr. Bradl ey Boop
on 04-09-03 did show m|d early borderline carpa
tunnel syndrone.

A MRl of the right wist on 04-09-03 shows a snal
subchondral cyst in the proxi mal portion of the
hamat e, but no other abnormalities.

Clinically, she probably is devel opi ng car pal
tunnel syndronme on both sides....

Since the nerve conduction studies are not
definitely positive and because she has not gotten
relief of her synptons, even with cessation of the
repetitive activities, the etiology of her
conplaints could be the repetitive activities that
she has been doing at work; however, she does
understand from her own research, carpal tunnel
can be a spontaneous onset. The only other
treatnment | know woul d be surgical release of the
carpal tunnel. |If she decides to do this, this
can be done as an out-patient under Bier bl ock.

Dr. Hi xson conpleted a Medical Provider’s Statenment on
July 16, 2003. Dr. Hixson indicated that the clai mant had
been unable to work from July 15, 2002 until Cctober 21,
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2002. Dr. Hi xson indicated that, beginning October 21,
2002, the clainmant was able to performwork with the
[imtation of no repetitive notion or gripping/pinching.

Dr. Ralph D. Cash, an orthopedist, noted on August 15,
2003, “A 27-year-old married lady that gives ne a history of
pain in both hands and sone in the forearm She said for a
nunber of years, worse in the past year. Both are equally
right and left. She does a |lot of typing and work on a
conputer....Clinically to me she has a very clear cut good
hi story of carpal tunnel syndrone....| think she needs a
right carpal tunnel release as an outpatient.”

Dr. David M Rhodes consulted with the clainmnt on

August 26, 2003 and assessed “Bilateral carp tunnel

syndrone, early.” The suppl enental diagnosis was “Synovitis
| eft carpal tunnel.” Dr. Rhodes reconmended conservative
treatnent and stated, “I do think that secondary to the

patient’s job description that greater than 50% of her
synptons were secondary to her work.”

Dr. Tucker stated on October 14, 2003, “Ms. Mrgan has
been seen in nmy office with wist pain. Secondary to the
patient’s job description, | feel that nore than 50% of her

synptons are related to her work.”
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Dr. Kevin J. Collins corresponded on Cctober 16, 2003:

Patient is well known to nme. | saw her two weeks
ago and di agnosed her at that tine with bilateral
carpal tunnel syndronme, |left worse than right,
which | would characterize as noderate to severe.
The findings are so significant that certainly
this is sonething that has devel oped over tine.
Patient had a repetitive job where she worked for
Del uxe Video for seven years which woul d be
totally consistent with this. Patient originally
conpl ained of pain over a year ago. She was sent
by her enployer to a physician that treated her
for a ganglion cyst on the dorsum of her hand

whi ch, fromthe pateint’s (sic) history, never

i mproved her synptons. It sounds to nme that it
was done in hopes that it would alleviate the
problemand it didn't. |In any event, she was

| ater diagnosed with a history of carpal tunne
but felt that wasn’t work rel ated.

My nedi cal opinion, given the severity of her
findings, this is not sonething that happened in
the |l ast couple of nonths. This is sonething that
has taken sonme tinme to develop. In ny nedical
opinion, it is work related as well as Dr. Rhodes.

ASSESSMENT & PLAN:

1) | strongly support her claimthat this is an
overuse related injury.

2) | strongly recommend that she go forth with the
surgery that she and Dr. Rhodes are presently
scheduling and | suspect she will have a pretty
good out cone.

Counsel for the respondents indicated at hearing that
t he cl ai mant underwent carpal tunnel surgery on Cctober 17
2003. The claimant testified that Dr. Rhodes perforned

surgery on the claimant’s left wist. The clai mant
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testified that there “wasn’t a change” in her physical
condition following the left carpal tunnel release.

The record contains a Novenber 20, 2003 note,
apparently fromDr. Rhodes, indicating that the clai mant
“was of f work from 10/17/03 thru 11/3/03 due to surgery on
It wist.” The clainmant was assigned limtations of “No

work involving affected extremty - continuous grasping,

tw sting, etc.
Dr. H xson wote to a representative of the respondent-
carrier on Novenber 25, 2003:

| received your letter of 11-24-03 asking that I
review the job description and reassess Ms. Dean’s
carpal tunnel synptonms as related to her work at
Del uxe Vi deo.

When | first exam ned Ms. Dean on 5-16-02 she had
a specific injury to the right wist in which she
felt a pop and devel oped a traumatic dorsal wi st
ganglion. This was associated with sone dorsal
par est hesias on the wist and hand but never any
synptons of carpal tunnel syndrone. She first
conpl ai ned of nunbness and tingling in her
fingertips with radiating pain fromthe right
wist to the right medial el bow on 2-20-03 sone
seven nonths follow ng her previous surgery. At
that time she was no | onger working at Del uxe

Vi deo but working as an assistant in a denti st

of fice where her job involved typing. She stated
that she felt that the work she was doing as a
dental assistant caused pain in her hands and that
she was starting to be awakened fromsleep with
nunbness in her fingers.



Mor gan -

F204900 17

The job description from Del uxe Video was

exam ned. Her job was that of a team | eader of
operations. The physical demands were that she
shoul d be able to Iift up to 30 pounds and push
and pull carts weighing up to 500-1250 pounds.
There was al so a statenent that stated that she
needed to use equi prent. The statenment did not
give any nore specifics. There was nothing in her
j ob description that represented frequent or
repetitive gripping or pinching or wist novenent.
It is ny recollection in discussing the job with
Ms. Dean at Del uxe Video that she would have to do
very little with her hands and that while she was
still having problens with right wist nobility
foll ow ng her ganglion surgery, she felt that she
woul d be able to do the job.

It is my opinion that Ms. Dean has had two
separate injuries. One occurred on 4-14-02 while
wor ki ng at Del uxe Video and represented a wi st
sprain and traumatic ganglion cyst of the right
wist. The second injury is bilateral carpal
tunnel syndrome. This was not reported or

conpl ained of until 2-20-03 after she had begun
another job. It is possible that Ms. Dean had an
under |l ying carpal tunnel syndrone during the tine
t hat she worked for Del uxe Video, however she
never conpl ained of any type of synptons during
this time. The synptons becane nore apparent
after she began working a different job, one that
apparently required sonme gripping and typing
activities.

| have reviewed the attached nedical reports from
Dr.’ s Rhodes, Collins, Tucker and Cash. It does
not appear that they reviewed any of ny nedical
records regarding Ms. Dean’s treatnent and were
apparently unaware of the injury to the right
wist that occurred in April 2002. It is still ny
opi nion that the carpal tunnel syndrone is not a
result of the 4-14-02 injury and did devel op
sonetine |later.
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The cl ai mant agreed that her unenpl oynent benefits
ended on Novenber 29, 2003.

Dr. Rhodes saw the claimant on March 9, 2004 and
assessed “Ri ght carpal tunnel syndrone.” Dr. Rhodes pl anned
a right carpal tunnel release. The claimant testified that
she did not undergo surgery on the right.

Dr. Rhodes saw the claimant on June 7, 2004: *“Ms.

Mor gan was previously diagnosed with noderate to severe
carpal tunnel syndrome bilaterally. She is status post |eft
wri st tenosynovectony on Cctober 17, 2003. Patient states
she continues to have nunbness in the |eft upper extremty.”
Dr. Rhodes assessed “Bilateral carpal tunnel syndrone,
status post left carpal tunnel release with continued
nunbness in a patient who was di agnosed with severe car pal
tunnel syndrone.”

Dr. Rhodes reported on June 17, 2004, “Latesha had her
nerve conduction study that showed noderate carpal tunnel
syndronme on the left and mld carpal tunnel syndrone on the
right.” Dr. Rhodes planned conservative treatnent.

Dr. Tucker opined on July 13, 2005 that the clai mant

was unable to work and wote that the clai mant coul d not use
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both wists repeatedly for grasping, tw sting, typing,
lifting, pushing, pulling, etc.

A pre-hearing order was filed on August 31, 2005. The
cl ai mant contended that she “al so sustained bilateral carpa
tunnel syndronme, by gradual onset, for which she should be
awar ded benefits including reasonably necessary nedi cal and
rel ated expenses and tenporary total disability benefits
from Decenber, 2002, until the present. An attorney’s fee
for controversion was al so requested.” The respondents
contended that the claimant’s carpal tunnel syndronme was
“not related to her enploynent with Del uxe Video Servi ces,
Inc., but may be related to work el sewhere.”

The pre-hearing order indicated that the issue was
“conpensability.”

A hearing was held on Septenber 28, 2005. The
claimant’ s testinony indicated that she still felt pain in
both wists. The clainmant contended that she sustained a
conpensabl e carpal tunnel condition, that she was entitled
to reasonably necessary nedical treatnent, and that she was
entitled to tenporary total disability fromJune 1, 2003

until the present.
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An administrative law judge filed an opinion on
Decenber 21, 2005. The ALJ found, anong other things, that
“3. Conpensabl e carpal tunnel syndrome has not been
establ i shed by nedi cal evidence, supported by objective
findings, as required by the Act.” The ALJ therefore denied
and dism ssed the claim |In an opinion filed July 13, 2006,
a majority of the Full Conm ssion affirmed and adopted the
adm nistrative |law judge' s decision. The Court of Appeals
has reversed and remanded “for further consistent
proceedi ngs.”

1. ADJUDI CATI ON

Ark. Code Ann. 811-9-102(4)(A) defines “conpensabl e
injury”:

(i) An injury causing internal or external

physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused by
a specific incident or is not identifiable by tinme
and place of occurrence, if the injury is:

(a) Caused by rapid repetitive notion. Carpal
tunnel syndronme is specifically categorized as a
conpensabl e injury falling within this
definition[.]

Because carpal tunnel syndrone is by definition a
gradual -onset injury, it is not necessary that the enpl oyee
prove that the injury was caused by rapid repetitive notion.

Cottage Carfé, Inc. v. Collette, 94 Ark. App. 72, __ S . W3d



Morgan - F204900 21

___(2006) citing Kildow v. Baldwin Piano & Organ, 333 Ark.
335, 969 S.W2d 190 (1998).

A conpensabl e i njury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). “ojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i).

The enpl oyee’ s burden of proof shall be a preponderance
of the evidence, and the resultant condition is conpensable
only if the alleged conpensable injury is the major cause of
the disability or need for treatment. Ark. Code Ann. 811-9-
102(4) (E) (ii).

In the present matter, an adm nistrative |aw judge
found that the claimant did not prove she sustained a
conpensable injury. The Full Comm ssion affirns this
finding. The claimant testified that she began working for
Del uxe Video in 1995 and that her work was hand-i ntensive.
The cl ai mant was | oadi ng nunerous sets of videotapes into
VCR s for downl oadi ng and production. The clainmant’s hands
began hurting in about 1997, according to her testinony.

Two Wi tnesses testified that the clai mant wore wi st
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bands/splints and worked, and they al so agreed that the
claimant’ s work was hand-intensive.

The parties stipulated that the clainmant sustained a
conpensabl e right ganglion cyst in April 2002. The cl ai nant
began receiving nedical treatnent for a specific-incident
injury to her wist. The Conmm ssion notes that neither the
initial medical reports nor the first Form N indicated that
the claimant was suffering from gradual hand-intensive
synptons in her hands and wists. The nedical evidence
conpiled during the claimant’s enploynent with the
respondents did not corroborate the claimnt’s testinony.

Dr. Hixson performed surgery on the claimant’s right wi st
in July 2002, specifically, an excision of a dorsal ganglion
cyst which resulted froman accidental injury. Dr. Hi xson's
notes did not corroborate the claimant’s testinony that she
suffered from gradual work-induced synptons. Dr. Hixson

rel eased the claimant to return to work at Del uxe Vi deo,

w th permanent restrictions, as of Decenber 20, 2003.

Agai n, there were no nmedical reports or other docunentary
evi dence corroborating the claimant’s testinony that she had

been suffering from gradual synptons in both hands.
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The cl ai mant began working in a dentist’s office in
January 2003. Dr. Hixson stated in February 2003 that the
claimant “may have a mld right carpal tunnel syndrone.”

The claimant’s testinony indicated that she becane angry
with Dr. Hi xson because the claimant thought she had been

m s-di agnosed. The claimant testified that she and Dr.

H xson eventually had a falling out. |In any event, the
respondents accepted and paid a 4% pernmanent rating assigned
by Dr. Hi xson in May 2003.

A conpany physician noted on May 14, 2003, for the
first tinme in the case, that the claimnt was suffering from
bilateral hand and wist problens. Yet the record
denonstrates that the clainmant had not perfornmed any hand-

i ntensive work for Deluxe Video since May 2002 at the
earliest and Decenber 2002 at the |atest. The evidence does
not show that the claimant’s bilateral hand and wi st
synptons reported beginning in May 2003 were causal ly
related to the claimnt’s enpl oynent which ended i n Decenber
2002.

Dr. Rhodes assessed bil ateral carpal tunnel syndrone in
August 2003, after the claimnt had ceased working for the

respondents for approximtely eight nonths. The Ful
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Comm ssi on recogni zes Dr. Rhodes’ opinion on August 26, 2003
that “greater than 50% of her synptons were secondary to her
work.” Dr. Tucker stated on Cctober 14, 2003, “I feel that
nore than 50% of her synptons are related to her work.” Dr.
Col lins opined on Cctober 16, 2003 that the claimant’s
condition was “work related.” Nevertheless, it is within

t he Conmmi ssion’s province to weigh all the nedical evidence
and to determne what is nost credible. Minnesota Mining &
Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999). 1In the
present matter, the nost credible evidence before the

Conmi ssion is the opinion of Dr. Hixson, the claimant’s
authorized treating physician. Dr. Hi xson stated on May 27
2003, “It is nmy opinion that the bilateral carpal tunne
synptons that Ms. Dean is having is not related to the
injury of 4-14-02 and is probably not related to the

enpl oynent at Delux (sic) Video.” Dr. Hixson noted on
Novenber 25, 2003, “It is still nmy opinion that the carpa
tunnel syndronme is not a result of the 4-14-02 injury and
did develop sonetinme later.” The clainmant was never

di agnosed with carpal tunnel syndrome on the right or left

during her enploynment w th Del uxe Video.
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Based on our de novo review of the entire record, and
pursuant to the provisions of Act 796 of 1993 as codified at
Ark. Code Ann. 811-9-102(4)(A)(ii) and follow ng, the Ful
Comm ssion finds that the claimnt did not prove that she
sust ai ned a gradual onset injury which caused internal or
external physical harmto her body. The clainmant did not
prove she sustai ned a gradual onset injury which arose out
of and in the course of the claimant’s enpl oynent with
Del uxe Video. The claimant did not prove that the all eged
conpensabl e injury was the najor cause of her disability or
need for treatnent. The Full Conm ssion therefore affirns
the adm nistrative |aw judge’'s finding that the claimant did
not prove she sustained a conpensable injury. This claimis
deni ed and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.
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DI SSENTI NG OPI NI ON

The Majority erroneously found that the
clai mant did not prove that she sustained a gradual
onset injury which caused internal or external physical
harmto her body. The Majority further found that the
claimant failed to establish that she sustained a
gradual onset injury which arose in and out of the
course of enploynent with Deluxe Video. Additionally,
the Majority erroneously deternined that the clai mant
did not prove that her injury was the najor cause of her
disability or need for treatnent. For the reasons set
out below, | rnust once again respectfully dissent from
the Mpajority’s Opinion.

The clai mant has all eged that she devel oped a
cunul ative trauma, repetitive notion injury to her left
wist as a result of her job related activity. During
the tinme the claimant contends that she sustained her
injuries, she was enpl oyed by the respondent’s video
t ape production conpany.

Her enpl oynment with the respondent required
her to rapidly insert and replace video cartridges from

recordi ng machi nes and put the recorded tape back into
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the cart fromwhich the tape came. According to the
claimant’s testinony and that of her witnesses
(i ncluding her inmediate supervisor) her job duties
frequently required her to make 4,000 to 5,000 separate
hand noti ons per hour. Even the respondent did not
contend that this type of activity is not hand-
i nt ensi ve.

The Majority found that the clainmant did not
of fer objective nedical evidence to support the
exi stence of a conpensable injury. Specifically,
Majority found that the claimant did not conplain of
bilateral hand and wist synptons until eight nonths
after she stopped working for the respondents. However,
ny review of the medical records and corroborating
testinony indicates that this conclusion was incorrect.
Additionally, the Majority erroneously concludes that
the claimant’ s bilateral hand and wist synptons were
not causally related to the claimant’s enploynment with
t he respondents, noting that the clai mant was not
di agnosed with bilateral carpal tunnel until she had
ceased working for the respondents for approximtely

ei ght nont hs.
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The parties stipulated that the claimant had
suffered a conpensable injury to her right wist in 2002
in the formof a ganglion cyst. The claimant underwent
surgery for this condition. Later, after having |eft
the enpl oy of the respondent, the claimant contended
t hat she had devel oped carpal tunnel syndrone while she
was working for them The respondent controverted the
cl ai m based upon their position that the clai mant never
reported an injury to themnor did her nedical records
docunent any conplaints of synptons relating to carpa
tunnel syndrone until after she had changed jobs. The
Majority seenms to suggest that if the claimant does have
carpal tunnel syndrone it either devel oped
spont aneously, was the result of her enpl oynent
activities working as a dental hygienist, or was the
result of sone other, unknown, cause.

First, ny review of the nedical records
I ndi cates that such objective findings do exist. During
the course of attenpting to obtain treatnment for her
wrist problem the claimant saw a nunber of physicians.
One of themwas Dr. David Rhodes, a Little Rock

ort hopedi c surgeon. In a report dated June 7, 2004, Dr.
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Rhodes noted that the claimant had been di agnosed with
noderate to severe bilateral carpal tunnel syndrone.

Dr. Rhodes indicates that surgical treatnent mght be
necessary in this case and directed the claimant to
undergo nerve conduction studies to determ ne the nature
and extent of her wist problens. |In a second report
dated June 17, 2004, Dr. Rhodes states: “Latesha has had
her nerve conduction study that showed noderate carpa
tunnel syndronme on the left and mld carpal tunnel
syndronme on the right.”

Dr. Rhodes’ report docunents an objective
finding establishing that the claimant had carpal tunnel
syndrone. In fact, Dr. Rhodes went on to performa
carpal tunnel rel ease based upon the positive nerve
conduction study findings. Wile it is true that a
report fromthe neurol ogist performng the study was not
included in the record, | believe that Dr. Rhodes’
acknow edgnent of the existence of the NCV studies
satisfies the objective nedical evidence required.

Second, | believe that the testinony provided
by the claimant is sufficient to establish that her

injury arose out of and in the course of her enploynent
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with the respondent. As indicated above, the clainant
performed duties that were clearly highly repetitive and
hand-i ntensi ve and were w thout a doubt the type of
strenuous hand activities which we have held in
i nnuner abl e cases as the type of activities which can
result in carpal tunnel syndrone.

| realize that at the tine the nedical records
docunent the presence of carpal tunnel syndrone the
cl ai mant was working as a dental hygienist. The
respondent asserts that this enpl oynent was, or could
have been, the cause of the clainmant’s carpal tunnel
syndronme. However, in February 2003 when the carpa
tunnel syndronme was first diagnosed, the claimant had
only been working at this job for a few weeks, and much
of that tinme had been spent in training as opposed to
doi ng actual work. Wen the claimant’s brief enploynent
as a dental hygienist and her actual duties in that job
are conpared to what she was doi ng when enpl oyed by the
respondent, it is readily apparent that her second job
coul d not have played a significant factor in devel opi ng

carpal tunnel syndrome. Therefore, | find that the
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claimant’s injury was the major cause of her disability
and need for treatnent.

In conclusion, | believe that the nedi cal
records contain objective nedical evidence establishing
the claimant suffered fromcarpal tunnel syndrome. This
evidence is in the formof the nerve conduction studies
referred to by Dr. Rhodes which confirmed his prior
di agnosi s of carpal tunnel syndrone. Additionally, I
find that the claimant’s job duties with the respondent
were very repetitive and hand-intensive and are the
cause of the claimant’s carpal tunnel syndrome. For
that reason, | nust respectfully dissent fromthe

Majority’'s denial of this claim

PH LI P A. HOOD, Conmm ssi oner



