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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed September 17, 2007

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim. 

2. On or about February 7, 2002, the
relationship of employee-employer
existed between the parties. 
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3. On or about February 7, 2002, the
claimant earned wages sufficient to
entitle her to weekly compensation
benefits of $259.00/$194.00, for
temporary total/permanent partial
disability. 

4. The claimant has failed to sustain
her burden of proof by a preponderance
of the evidence that she suffered a
gradual onset injury to her shoulders
pursuant to Ark. Code Ann. §11-9-102
(4)(A)(ii) within the course and scope
of her employment with respondent.

 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from
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a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

opinion. The majority, by affirming and adopting the

Administrative Law Judge finds that the claimant failed to

prove that the tasks she performed at work were sufficiently

rapid to satisfy the requirement of rapid repetitive work

necessary to show a compensable gradual onset injury. The
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majority finds that the claimant proved the tasks to be

repetitive, but not sufficiently rapid. Based upon a de novo

review of the record, I find that the claimant proved by a

preponderance of the evidence that the work she performed

was rapid and repetitive and that she sustained a gradual

onset injury to her shoulder within the course and scope of

her employment, and therefore, I must respectfully dissent.

In order to prevail on a rapid and repetitive motion

claim, the claimant must prove by a preponderance of the

evidence that she sustained an injury causing internal or

external harm to the body which arose out of and in the course

of her employment and which required medical services or

resulted in disability or death; that the injury was caused by

rapid repetitive motion; that the injury was the major cause

of the disability or need for treatment; and must establish a

compensable injury "by medical evidence supported by objective

findings”. Ark. Code Ann. §11-9-102. 

In Malone v. Texarkana Public Schools, 969 S.W.2d

644 (1998), the Arkansas Supreme Court devised a two-part

standard to determine whether an injury is caused by rapid and
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repetitive motion: (1) the tasks must be repetitive; and (2)

the repetitive motion must be rapid. That is, the repetitive

tasks must be completed rapidly. It is not necessary that the

motions be “exact or almost exactly the same movements again

and again” but can include multiple tasks involving different

movements which could be considered together to satisfy the

repetitive element of “rapid repetitive motion.” Bassinger v.

Air Systems, Inc., 934 S.W.2d 230 (Ark. App. 1996) cited in

Malone, 969 S.W.2d at 647.

Here, the work the claimant performed for the

respondent over a period of 30 years was both rapid and

repetitive. The undisputed proof is that it took the claimant

approximately 5 minutes per rack to perform her job gluing and

inserting soles into shoes and that she could complete 80 to

90 racks per work-day, which, due to 25 minutes of break time

totaled 7 hours and 35 minutes of work-time. The claimant

described her job duties (after she prepared the glue and

cleaning cans and obtained the cart full of 4 shelves of

shoes) as follows: 2 seconds to reach up on the shoe cart and

obtain a pack of heel pads with her right hand and arm and



Moody - F201791 -6-

return them to her work table; 1 second to take the pack apart

with both hands by removing a rubber band; 2 seconds to

separate the pads with her hands for right and left shoes; 2

seconds to pick up 3 shoes in each hand from a shelf on the

rack and place them on her work table; 3-5 seconds to place a

pad in her left hand with her right and apply glue to it with

a brush in her right hand; 2-3 seconds to insert the sole into

the shoe and press it down to stick it to the shoe with her

right hand, for a total of approximately 12 seconds per shoe

or 72 seconds for 6 shoes and then repeat the process for the

other 3 shelves of shoes for a total of 288 seconds or 4.8

minutes per rack of shoes. The evidence of record, therefore,

shows that, at 90 racks per day, 4.8 minutes per rack, 6 pairs

of shoe per rack, 12 seconds per shoe, 6 motions per shoe, the

claimant is making repetitive moves approximately every 2

seconds for each shoe padded during her work-day.

In Hapney v. Rheem Mfg. Co., 26 S.W.3d 777 (Ark.

2000), the Supreme Court concluded that one bend of the neck

every 20 seconds was sufficiently rapid to satisfy the

requirement. In High Capacity Products v. Moore, 962 S.W.2d
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831 (Ark. App. 1998), the Court of Appeals affirmed a

Commission’s decision holding movements repeated every 15

seconds were sufficiently rapid to satisfy §11-9-

102(4)(A)(11)(a). Likewise, the Court of Appeals has held a

series of repetitive motions performed 115-120 times per day,

separated by periods of only 1.5 minutes, constituted rapid

motion within the meaning of the statute. Boyd v. Dana Corp.,

966 S.W.2d 946 (Ark. App. 1998).

Here, the claimant’s repetitive use of her hands and

arms, primarily the right, because she was right-handed,

occurred every 2 seconds on an average during the entire work-

day. This is more rapid than any of the other tasks cited

which the Appellate Court, as well as the Commission, have

approved as sufficiently rapid and repetitive to satisfy the

statutory requirements to prove a gradual onset injury.

Therefore, I find that the claimant proved by a preponderance

of the evidence that the work she performed was rapid and

repetitive. 

The majority appears to be requiring medical proof

specifically relating the claimant’s injury not only to her
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work duties, but to the rapid and repetitive nature of her

work duties. However, Arkansas courts have long held that

medical proof is not required, as long as objective medical

evidence establishes the injury’s existence, and a

preponderance of the other non-medical evidence establishes a

causal relationship to work. Wal-Mart Stores, Inc. v. Van

Wagner, 990 S.W.2d 522 (Ark. 1999); Searcy Industrial Laundry

v. Fener, 110 S.W.3d 306 (Ark. App. 2003). Here, the claimant

has produced objective medical findings of her injury. The

claimant’s treating doctor related her injury to her work

duties. The claimant credibly testified as to the rapid and

repetitive nature of her work, which she performed for the

respondent for over thirty years. While the testimony of a

party is never considered uncontroverted, the Workers’

Compensation Commission is not entitled to arbitrarily

disregard the testimony of any witness. Jordan v. J.C. Penney

Co, 944 S.W.2d 347 (Ark. App. 1997). It is also error to find

that the claimant’s condition didn’t arise out of and in the

course of employment where there was little, if any, evidence

to suggest the injury was caused by anything other than work.
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Lloyd v. United Postal Services, 9 S.W.3d 564 (Ark. App.

2000).

Disregarding the erroneous medical proof requirement

apparently imposed by the majority, I find that the claimant

proved by a preponderance of the evidence all of the statutory

elements required for a compensable gradual onset injury,

specifically, that the work she performed was rapid and

repetitive and that her injury arose out of and in the course

of her employment.

For the aforementioned reasons, I must respectfully

dissent from the majority’s opinion. 

______________________________
PHILIP A. HOOD, Commissioner


