BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F508639

ANNI E M LLER,
EMPLOYEE CLAI MANT

LENNOX | NDUSTRI ES,
EMPLOYER RESPONDENT

ACE AMERI CAN | NSURANCE COMPANY,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED AUGUST 27, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE BRUCE D. AN BLE
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as nodified.

OPINILON AND ORDER

The clai mant and the respondents appeal an
adm nistrative law judge' s opinion filed March 11, 2008.
The adm nistrative | aw judge found that the claimnt failed
to prove additional nedical treatnment was reasonably
necessary. The adm nistrative |aw judge found that the
claimant was entitled to benefits for one year pursuant to

Ark. Code Ann. 811-9-505. After reviewing the entire record
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de novo, the Full Conm ssion affirnms the adm nistrative |aw
j udge’ s opinion as nodified.
. H STORY

Annie Lee MIler, age 32, began working for Lennox in
June 2005. The record contains a Lennox |ndustries, Inc.
attendance policy updated March 2005. The attendance policy
stated, anong other things, “Any enployee who accunul ates a
total of four (4) incidents will be subject to disciplinary
action up to and including term nation. Any enployee can
erase fromtheir attendance record one (1) incident for each
full cal endar nonth worked w thout an incident during that

nmonth.” The attendance policy defined an “incident” as “any
time absent fromwork.” The policy contained provisions
covering enpl oyees who were absent for the purpose of
treatment with a workers’ conpensation physician.

The parties stipulated that the clai mant sustai ned
conpensable injuries to her left shoulder and hip on August
4, 2005. The claimant testified that she injured her |eft
shoul der and | ower back: “1 slipped on a coil pad and hit ny

shoul der and fell on the side of the table, and then the

cart opened up, and | hit the floor.”
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A clinical inpression on August 4, 2005 was contusion
to the claimant’s back and | eft shoulder. X-rays of the
claimant’ s | unbar spine and | eft shoul der on August 4, 2005
were negative for trauma. A physician stated on August 5,
2005 that the claimant would be able to return to work the
foll owi ng Monday. The claimant was treated conservatively
and recei ved physical therapy. A bone scan on August 23,
2005 was negati ve.

Dr. Bruce Safnman eval uated the clai mant on August 29,
2005. Dr. Safman’s inpression was Lunbar sacroiliac strain,
left piriforms syndrome, and soft-tissue injury to the |eft
shoulder. Dr. Safman performed trigger point injections.
The inpression followng an MR scan of the claimant’s | eft
shoul der on Septenber 28, 2005 was “Evidence for tendonosis
I nvol ving the supraspinatus tendon. There is also evidence
for fluid in the subacrom al bursa as described.” The
clai mant continued followng up with Dr. Safnman.

The claimant testified that, as a result of the
accident, she missed tine fromwork in August and Sept enber
2005.

Dr. Saf man noted on Cctober 17, 2005, “The patient

reports she is still working at nodified duty; however, she
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is doing nost of the tasks associated with her job....l1 wll
mai ntain her on nodified duty.” Dr. Safman noted on
Novenber 21, 2005:
Ms. MIler’s insurance conpany denied the MR of
t he lunbar spine as, according to her case nanager
Cheryl Johnson, there was no objective data to
support | unbar pathol ogy.
| have done just about all | can for this
individual. | think that she is a maxi mal nedical
care inprovenent relative to ny care. She has not
responded to any of the nedications that | have
utilized. The MR of her shoul der showed sone
tendi nosis in the past.
| do not have any additional nodalities to offer
her. | do not have any basis for any pernmanent
work restrictions. | thus will rel ease her at
maxi mal medi cal inprovenent with a 0% disability
rating. There are no work restrictions that
Il will offer her....

The record contai ns a Change of Physician Order, dated
March 6, 2006, allow ng the claimant to change from Dr.
Safman to Dr. Christopher Mocek.

The claimant returned to Dr. Safman on March 20, 2006:
“Ms. MIler reports that on March 8 she lifted about a 40
pound box. She devel oped pain in the right shoulder. She
has had persistent pain in the |eft shoul der and | ower
| unbar spine froma prior injury that she had | ast year.”
Dr. Safman’s inpression was 1. Tendonitis of right rotator

cuff. 2. Chronic |unbar strain. 3. Chronic tendonitis of
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the left shoulder. Dr. Safrman reported on April 3, 2006
that he planned to arrange an MRl of the claimant’s right
shoul der but noted, “I was inforned by her case manager t hat
the patient has applied for a change of physician with the
Worker’s Conp Commission....”

Dr. Christopher K. Mocek began treating the clainmant on
April 11, 2006: “The patient is having pain consistent with
nerve root irritation froma small disc protrusion on the
left in the |lower |unbar spine at L4/5 or a small angul ar
tear. MR imaging should pick up if she has a disk
protrusion. Annular tears are usually only seen with
di scography. The patient may be a candidate for
per cut aneous di sk procedure.” Dr. Mocek’s inpression was 1.
Lunmbar radicul opathy. 2. Miscle spasns lunbar. 3. Lunbar
spine pain. 4. Pain in shoulder joints. 5. Insomia.

Dr. Mocek’s treatnment plan included an orthopedic
consultation with Dr. Scott Bowen for bilateral shoul der
joint pain. Dr. Mycek advised the claimant to maintain a 25
pound weight-lifting restriction at work until further
notified.

An MRl of the claimant’s |unbar spine on April 12, 2006

was nor nal .
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Dr. Mocek noted on April 13, 2006, “Ms. MIler should
remain off of work until 4/14/06 pendi ng resol ution of
synptons. ... Al so excused for 4/12/06.” The cl ai mant
testified that she m ssed two days of work during Apri
2006.

Dr. W Scott Bowen's inpression after an exam nation on
April 28, 2006 was 1. |Inpingenent syndrone and tendinitis
of both shoulders with m|d scapul ar dyskinesis. 2.
Synovitis, left shoulder. Dr. Bowen’s treatmnment included a
steroid injection to the claimant’s | eft shoul der and he
continued the claimant’s work restrictions.

A nerve conduction study of the claimant’s | ower
extremties on May 3, 2006 was nornal.

Dr. Bowen’s inpression on May 19, 2006 was 1. Painfu
shoul der, etiology unclear, possibly a conbination of
adhesi ve capsulitis as a result of the trauma and sone mld
t endi nosi s.

The claimant followed up with Dr. Mdcek on May 25,
2006: “This is a pleasant patient with a history of |ow back
pain with radiation to the left leg in the anterior
di stribution. She also has intermttent nunbness and

tingling in the left leg....lIt sounds |ike sone of her
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problemis work-related by wal king on the hard concrete
every day. She may try sonme better shoes which may cause
the problemto resolve.” Dr. Mocek s assessnment was

Radi culitis Lower Linb, Low Back Pain, Insomia, and Pin in
Shoul der tendonitis. Dr. Mcek’'s treatnment plan included
“Reconmend taki ng one day off per week to get 8 hours
continuous sleep....Wrk 4 hours per day for one nonth due
to fatigue, advance to 6 hours per day next nonth, and 8
hours per day the third nonth.”

The claimant testified that she took a | eave of absence
from Lennox begi nning May 25, 2006. “I was havi ng back
trouble and ny shoul der was hurting all the time, and |
couldn’t sleep at night,” the claimant testified. The
claimant testified that |light duty was not available with
the enployer. The clainmant testified:

Q As of that date, what is your recollection as
to how many incidents you had? And by incidents,
I"mreferring to the attendance policy at Lennox.
A Two....

Q And can you explain to Judge Hogan your
under st andi ng of how the attendance policy worked

at Lennox?

A. Four incidents and they' |l put you on a | ast
chance for term nation

Q Wat would cause you to receive an incident?
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A. Don't show up for work or if you cone in |ate,
they’'Il give you a half incident....

Q Is there a nmechani sm by which an enpl oyee
could work off an incident, in other words have an
i nci dent renoved?

A Yes, sir.

Q Wat's required to do that?

A.  You work a full nonth without being |late or

m ssing a day, and they will take an incident off.

Q kay, and | understand from your records that

for the nonth of April 2006, that initially you

were given credit for a work-off, do you recal

t hat ?

A.  Yes. sir.

A representative of MetLife infornmed the clai mant on

June 1, 2006, “The information we have received for your
claimindicates your disability is work related. The Lennox
International Inc. plan does not cover work-rel ated
disabilities. Since we have been notified that your
condition is work-related, your disability claimhas been

deni ed. . .. However, the MetLife representative told the
cl ai mant on June 12, 2006, “W have reviewed your claimfor
di sability benefits and have approved your claimfrom My
26, 2006 through July 23, 2006....Your benefits are payable

effecti ve June 2, 2006."
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Dr. Brent Sprinkle, D.O evaluated the claimant on June
27, 2006 and assessed the foll ow ng:

1. Lunbar strain.

2. As far as her fatigue and sleep chall enges and
shoe requirenents, those would not be indicated as
a direct result of her lunbar strain injury....

3. | do not think a discogramis

i ndi cated....Because it is a controversi al
treatnment and diagnostic test to begin with....It
woul d provoke pain....She has a nornal - appeari ng
disc, and | would not recomend percutaneous disc
deconpressi on, because it would accelerate
degenerative disc disease, and there is no
evidence that it provides any | ong-standing
benefit for lunbar strain injuries....The trigger
poi nt injection inproved her | ow back pain
significantly, although not for a long tine,
verifying that the trigger point is the source of
her pain and not an invisible annular tear.

4. | would not agree that she has any indication
of a problemwith the | eft L4 nerve root, because
she does not have |l eft L4 nerve root pattern pain,
nor does she have an abnornal patellar reflex
which is transmtted through the left L4 nerve
root .

5. | see nothing here to justify permanent work
restrictions. She is at maxi mum nedi cal

i nprovenent. She could try a TENS unit since that
has not been tried and the stimulator in therapy
hel ped her.

6. She could have 2 additional trigger point

i njections. Those were offered to her today, but
she declined. ..

Dr. Bowen’s inpression on June 27, 2006 was |eft
shoul der stiffness. Dr. Bowen recomended arthroscopic
surgery. Dr. Bowen performed surgery on July 12, 2006: “1

Left shoul der mani pulation. 2. Arthroscopic surgery with
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subacrom al bursectomy.” The post-operative diagnosis was
“l. Mniml adhesive capsulitis. 2. MIld subacrom al
bursitis otherwi se intact rotator cuff, intact |abrum and
articular surfaces.”

Dr. Bowen stated during a July 17, 2006 foll ow up
visit, “She is currently has no use of the left armat work.
She could do some |ight hand work.” Dr. Bowen again
returned the claimant to |light duty on August 14, 2006. Dr.
Bowen’ s i npression on Septenber 19, 2006 was “1. Resolved
adhesi ve encapsulitis and subacrom al bursitis....l think
she has reached her MM ....I will have her return to work on
Tuesday, Septenber 20 with no restrictions....An inpairnment
rating will be forthcom ng.”

The parties stipulated that tenporary total disability
benefits were paid fromJuly 12, 2006 to Septenber 19, 2006.

The claimant testified that, despite the full release
fromDr. Bowen, “I couldn’t hardly raise ny armup and keep
it up for along tinme.” The claimant testified that her
enpl oyment was termnated “for incidents” on Septenber 20,
2006. Despite termnation of the clainmant’s enpl oynent, the
claimant’ s supervisor testified that work within the

claimant’s restricti ons was avail abl e. Nevert hel ess, the
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record contains a Lennox Industries Change OF Status form
for Annie MIler effective Septenber 21, 2006. The form
i ndicated that the claimnt’s enploynent was term nated “for
i ncidents.”

Dr. Bowen inforned the respondent-carrier on Septenber
28, 2006, “I have released Ms. MIler fromny care as of
Sept enber 19, 2006. She had reached maxi mum nedi al (sic)
i mprovenent with regard to her |eft shoul der, which we
di agnosed wi th adhesive capsulitis and subacrom al bursitis.
Ms. MIler was taken to surgery on 07-12-06 at which tine
performed a mani pul ati on of the shoul der under anesthesia as
wel | as arthroscopi c subacrom al bursectony. She has had
physi cal therapy. At this point, she has reached maxi mum
medi al (sic) inmprovenent and her exam nation findings are
essentially normal. She has full range of notion, no
strength deficits about the shoulder or rotator cuff and no
instability. As a result there are no permanent ratable
inmpairnments for this particular injury. | have authorized
her to return to work as of Septenber 20, 2006 with no work
restrictions.”

Dr. Sprinkle s inpression on Cctober 17, 2006 was

| umbar degenerative di sease, |unbar strain, and | unbar
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myof ascial pain. Dr. Sprinkle stated that the clai nant
could return to work at full duty.

The parties stipulated that the clainmant received
short-termdisability benefits and unenpl oynent benefits.

Dr. Mocek saw the clai mant on October 16, 2007 and
recommended | unbar di scography.

A pre-hearing order was filed on Cctober 24, 2007. The
cl ai mant contended that she remai ned synptomati ¢ and needed
addi tional nedical treatnent with Dr. Mdcek. The clai mant
contended that she was entitled to tenporary tota
disability benefits from May 25, 2006 to July 11, 2006. The
cl ai mant contended that the enpl oyer unreasonably refused to
return her to work, and that she was entitled to “the
di fference between indemity benefits paid and the
claimant’ s average weekly wages |ost for the period of
Sept enber 20, 2006 to Septenber 20, 2007 pursuant to Ark.
Code Ann. 811-9-505(a)(1).”

The respondents contended that all appropriate benefits
had been paid. The respondents contended that they had not
viol ated Ark. Code Ann. 811-9-505(a) and that the clai mant
was term nated for cause. The respondents alternatively

requested an of fset against short-termdisability benefits.
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The respondents contended that additional treatnment for the
cl ai mant’ s shoul der was not reasonably necessary.

The parties agreed to litigate the issues of additional
nmedi cal treatnment; additional tenporary total disability
benefits; refusal to return the clainmnt to work pursuant to
Ark. Code Ann. 811-9-505(a); offset pursuant to Ark. Code
Ann. 811-9-411; and fees for |egal services.

An administrative |law judge found, in pertinent part:

2. The claimant has failed to prove that she is
entitled to tenporary total disability benefits
for fatigue and i nsomi a.

3. The respondents are directed to pay one year
of benefits pursuant to Ark. Code Ann. 8§11-9-505.
4. Al appropriate nedi cal expenses have been
paid. The claimant has failed to prove that

addi tional nedical treatnment is reasonable and
necessary.

The cl ai mant and respondents appeal to the Ful
Conmi ssi on.

1. ADIJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a)(Repl. 2002). The

cl ai mant must prove by a preponderance of the evidence that
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she is entitled to additional nedical treatnment. Wwal-Mart
Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.wW3d 153
(2003). What constitutes reasonably necessary nedi cal
treatment is a question of fact for the Comm ssion. Dalton
v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
In the present matter, an admi nistrative |aw judge
found that additional medical treatnment was not reasonably
necessary. The clainmant contends that she is entitled to
additional treatnent with Dr. Mcek and followup visits
with Dr. Bowen. The parties stipulated that the clai mant
sust ai ned conpensable injuries to her |eft shoul der and hip.
The respondents provi ded nedical treatnment follow ng an
i npression of contusion to the claimant’s back and | eft
shoul der. An x-ray of the claimant’s |unbar spine on August
4, 2005 was negative for trauma. Dr. Safman treated the
claimant for a lunbar sacroiliac strain and soft-tissue
injury to the left shoulder. Dr. Mcek began treating the
claimant on April 11, 2006 follow ng a change of physician.
Dr. Mocek recommended further MR inaging and di scography.
Dr. Mocek also referred the claimant to Dr. Bowen to treat

the clai mant’s shoul der.
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An MRl of the claimant’s |unmbar spine on April 12, 2006
was normal. A nerve conduction study of the claimnt’s
| oner extremties on May 3, 2006 was nornmal. Dr. Sprinkle
eval uated the claimant on June 27, 2006 and assessed | unbar
strain. The record shows that Dr. Sprinkle s assessnent of
t he clai mant was based on a |l engthy interview and di scussi on
with the claimant and a thorough physical exam nation. Dr.
Sprinkl e’ s assessnment was based on a general physical
exam nation of the clainmant including a hands-on exam nation
of the claimant’s | ower extremties, cervical spine, |unbar
spine, standing, gait, and skin tenperature. Dr. Sprinkle
opi ned that a di scogram was not reasonably necessary to
treat the claimant’s lunbar strain. It is within the
Comm ssion’s province to weigh all of the nmedical evidence
and to determine what is nost credible. Minnesota Mining &
Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999). The Ful
Comm ssion finds that Dr. Sprinkle s opinion in the present
matter is credible and entitled to significant probative
wei ght. The clainmant did not prove that discography or
per cut aneous procedures as reconmended by Dr. Mocek were
reasonably necessary in connection with the conpensabl e

injury. Dr. Mycek expressly reported on Cctober 16, 2007
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that the claimant had finished a program of physical

t herapy. Moreover, the claimant on appeal does not ask for
conti nued physical therapy with Dr. Mcek or any other
physi cian. The clai mant requests additional diagnostic
testing in the formof diskography and CT scanning. The
Ful I Comm ssion finds that the respondents are not |iable
for this recomrended treatnent by Dr. Mocek.

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total
incapacity to earn wages. Ark. State Hwy. Dept. v.
Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). *“Healing
period” means “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
Whet her or not an enpl oyee’s healing period has ended is a
guestion of fact for the Comm ssion. K II Constr. Co. v.
Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

In the present matter, an admi nistrative |aw judge
found that the clainmant was not entitled to tenporary total
disability benefits “for fatigue and insomia.” The Ful
Comm ssion does not affirmthis finding. The parties

stipulated that the clai mant sustai ned conpensable injuries
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to her left shoulder and hip on August 4, 2005. Dr. Safnan

di agnosed a soft-tissue injury to the claimant’s |eft

shoul der. The claimant was able to return to nodified work

some days and nmissed work some days. Dr. Bowen, an

ort hopedi ¢ surgeon, began treating the claimant’s |eft

shoul der on April 28, 2006. Dr. Mocek recomrended

addi tional work restrictions on May 25, 2006 and the

cl ai mant requested a | eave of absence begi nning May 25,

2006. The claimant testified that her shoul der was hurting.
The Full Conm ssion finds that the clai mant remai ned

within a healing period for her conpensable |eft shoul der

injury and was totally incapacitated from earni ng wages

begi nni ng May 25, 2006. W note that the respondents began

payi ng tenporary total disability on July 12, 2006, the date

Dr. Bowen operated on the claimant’s shoul der. Dr. Bowen

assessed maxi num nedi cal i nprovenent on Septenber 19, 2006.

The Full Conmm ssion finds that the clai mant proved she was

entitled to tenporary total disability conpensation from May

25, 2006 until Septenber 19, 2006.

C. Return to work

Ark. Code Ann. 811-9-505(a)(Repl. 2002) provides:

(1) Any enployer who without reasonabl e cause
refuses to return an enployee who is injured in
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the course of enploynment to work, where suitable
enpl oyment is available within the enpl oyee’s
physi cal and nental |imtations, upon order of the
Wor kers’ Conpensati on Commi ssion, and in addition
to other benefits, shall be liable to pay to the
enpl oyee the difference between benefits received
and the average weekly wages | ost during the
period of the refusal, for a period not exceeding
one (1) year.

Bef ore Ark. Code Ann. 811-9-505(a) applies several
requi renents nmust be met. The enpl oyee nust prove by a
preponderance of the evidence that she sustained a
conpensabl e injury; that suitable enploynment which is within
her physical and nental limtations is available with the
enpl oyer; that the enpl oyer has refused to return her to
wor k; and that the enployer’s refusal to return her to work
is without reasonable cause. See, Torrey v. City of Fort
Smith, 55 Ark. App. 226, 934 S.W2d 237 (1996). At a
m nimum the statute requires that when an enpl oyee who has
suffered a conpensable injury attenpts to re-enter the work
force the enployer nust attenpt to facilitate the re-entry
into the work force by offering additional training to the
enpl oyee, if needed, and reclassification of positions, if
necessary. Id. The period of refusal lasts as long as the
enpl oyer is doing business not to exceed the one-year |limt

for paynent of additional benefits. Id.
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The adm nistrative |aw judge in the present matter
directed the respondents to “pay one year of benefits
pursuant to Ark. Code Ann. 811-9-505.” The Full Conm ssion
affirnms this finding. The parties stipulated that the
cl ai mant sust ai ned conpensable injuries to her |eft shoul der
and hip (back) on August 4, 2005. As we have stated earlier
in the opinion, the claimant was able to return to nodified
wor k duties sonme days but also mssed tinme fromwork on
ot her days because of treatnent and synptons related to her
conpensable injuries. Dr. Safman noted on Cctober 17, 2005
that the claimant was working at nodified duty. The
cl ai mant was of f work begi nning May 25, 2006, and we have
found supra that the claimant proved she was entitled to
tenporary total disability conpensation begi nning that date.
The respondents began paying tenporary total disability on
July 12, 2006, the day Dr. Bowen perfornmed surgery.

On Septenber 19, 2006, Dr. Bowen assessed nmaxi mum
nmedi cal i nprovenent and stated that the claimant could
return to work on Septenber 20, 2006. The cl ai mant
testified that she attenpted to return to work on Septenber
20, 2006. W note the hearing testinony of Mchael W

Strabal a, the claimnt’s supervisor:
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Q \What exactly did you tell her?

A. | can’'t renmenber exactly what | told her. |
woul d i magi ne | probably went up front and I told
her that, “You re being term nated because you
exceeded the four incident rule, and you haven't
been here for a year, so you' re not eligible for

| ast chance.” Sonething of that nature...

Q Well, were you the person that term nated her,
i nformed her that she was term nated?

A |’mthe one that i nformed her that she was
bei ng term nated. ..

Q During the Spring of 2006, | understand that
Ms. MIler worked for Lennox under work
restrictions, and that Lennox had accommopdat ed her
restrictions, is that true?

A. | don’t know the tine franme, but | know she
had sone work restrictions...

Q Okay, and | also understand from your previous
testinmony, your deposition, that you had stated
that had Ms. MIller not been termnated in

Sept enber of 2006, that Lennox continued to have
wor k available for her within those restrictions
she had in the Spring of 2006, is that true?

A. If she could performher job with those
restrictions.

Q Okay. D d you still have work avail able for
her ?

A.  Yeah.

Q Did you continue to have work avail abl e for
her ?

A.  Yeah.
Q Yes?
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A. Yes....To the best of ny know edge, she was
al ways given a job that she coul d perform under
t hose wei ght restrictions.

Q And that Lennox could have and woul d have
accommpdat ed her had she not been term nated?

A. I'’mnot going to say they could have or would
have. There are some tinmes that we can nmeet some
peopl e’ s weight restrictions, but to do her job,

yes.
Q Okay, and that renmains true through the
present ?

A. As far as her job. | can't speak for

ever ybody.

Q I'msorry, but I think you mean yes, but is
t hat yes?

A Yes.

Q Ckay.

A. As far as her job. | can’'t speak for every

enpl oyee at Lennox.
Q But as concerns Ms. Mller?
A.  Exactly.

The parties stipulated that the claimant sustai ned
conpensabl e injuries. The evidence in the present matter
shows that suitable enploynment within the claimant’s
physical and nmental limtations was available with the
enpl oyer. The evidence al so denonstrates that the enpl oyer

refused to return the claimant to work, and that the



MIller - F508639 22

enpl oyer’s refusal to return the claimnt to work was
wi t hout reasonabl e cause. The respondent-enpl oyer
term nated the claimant’s enpl oynent as a part of enforcing
an attendance policy. However, the record does not show
that the respondent-enpl oyer offered additional training to
t he enpl oyee or reclassified the claimant’s position. The
respondent’ s enforcenent of its attendance policy cannot
out wei gh the requirenments announced by the Court in Torrey,
supra.

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clai mant proved she was
entitled to additional tenporary total disability
conpensation from May 25, 2006 through July 11, 2006. The
Ful |l Comm ssion finds that the claimant proved she was
entitled to the difference between indemity benefits paid
and the claimant’s average weekly wages | ost for the period
of Septenber 20, 2006 until Septenber 20, 2007, pursuant to
Ark. Code Ann. 811-9-505(a)(1). W find that the clai mant
did not prove she was entitled to di scography or
per cut aneous procedures recommended by Dr. Mdcek. W note
fromthe record that Dr. Bowen, an authorized treating

surgeon, has not scheduled any followup treatnment for the
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claimant’ s shoul der. The clai mant asserts on appeal that
she is entitled to continued followup visits with Dr.
Bowen. The claimant testified at hearing that she wanted a
“new doctor” to exam ne her shoul der. Neverthel ess, we again
note fromthe record that Dr. Bowen has rel eased the

cl ai mant and has not schedul ed any foll ow up treatnent.
There is no controverted treatment of record fromDr. Bowen
for the claimant’s shoul der or from any ot her physician with
regard to the claimant’s shoul der. The record indicates
that the respondents have paid for all of Dr. Bowen's
treatnment to date, including surgery. The claimant has not
attenpted to return to Dr. Bowen or any other physician for
followup care with regard to her shoulder. The Ful

Comm ssion therefore affirms the adm nistrative | aw judge’s
opinion as nodified. The respondents are entitled to an
appropriate offset pursuant to Ark. Code Ann. 811-9-411(a).
The claimant’s attorney is entitled to fees for |egal
services in accordance with Ark. Code Ann. 811-9-715(Repl.
2002). For prevailing in part on appeal to the Ful

Comm ssion, the claimant’s attorney is entitled to an
additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b) (Repl. 2002).
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I T 1S SO ORDERED

OLAN W REEVES, Chairnman

Comm ssi oner McKi nney concurs in part and dissents in
part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in
part fromthe majority’s opinion. Specifically, I
concur in the magjority’s finding that the clai mant
failed to prove by a preponderance of the evidence that
she was entitled to additional nedical treatnent.
However, | nust respectfully dissent fromthe finding of
the majority that the claimnt was entitled to tenporary
total disability benefits for the period May 25, 2006,
through July 11, 2006. | also dissent fromthe
majority’s finding that the clai mant proved by a
preponderance of the evidence that she was entitled to
benefits pursuant to Ark. Code Ann. 811-9-505(a)(1l). In
my opinion, the claimant has failed to neet her burden
of proof.

Tenporary total disability is that period

within the healing period in which an enpl oyee suffers a
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total incapacity to earn wages. K 1l Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002); Ark.
State Hw. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W2d 392 (1981). Wthout an initial finding of
conpensability, a claimnt cannot be awarded tenporary
total disability benefits or additional nedical
treatment. See, Ark. Code Ann. 811-9-102(4) (D) (Supp
2005). Al though objective nedical findings are not
directly necessary for the Conm ssion to award tenporary
total disability benefits, such findings are required

for the underlying injury to be conpensable. WIllians v.

Prostaff Tenporaries, 64 Ark. App. 128, 979 S.W2d 911

(1998), aff'd, Wllianms v. Prostaff Tenporaries, 336

Ark. 510, 988 S.W2d 1 (1999). Wen an injured enpl oyee
is totally incapacitated from earni ng wages and renai ns
in his/her healing period, he is entitled to tenporary
total disability. Id

The healing period is statutorily defined as
that period for healing of an injury resulting from an

accident. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W3d 283 (2001). The healing period ends when

the enpl oyee is as far restored as the permanent nature
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of his/her injury will permt, and if the underlying
condition causing the disability has becone stable and
if nothing in the way of treatnment will inprove that
condition, the healing period has ended. Crabtree,

supra; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W2d 582 (1982). The question of when the healing
period has ended is a factual determnation for the

Conm ssi on. Arkansas H ghway & Trans. Dep’'t. V.

MW 1 1iams, 41 Ark. App. 1, 846 S.W2d 670 (1993); Mad

But cher, supra.

The persistence of pain may not in and of
itself prevent a finding that the healing period is
over, provided that the underlying condition has

stabilized. McWIIlians, supra; Mud Butcher, supra.

Conversely, the healing period has not ended so | ong as
treatnent is admnistered for the healing and

alleviation of the condition. McWIlians, supra; J.A

Ri ggs Tractor v. Etzkorn, 30 Ark. App. 200, 785 S. W2d

51 (1990).
Recurring synptons nmay give rise to a
subsequent healing period, after the original one has

ended. Elk Roofing Co. v. Pinson, 22 Ark. App. 191, 737




MIller - F508639 27

S.W2d 661 (1987). Where a second conplication is found
to be a natural and probable result of the first injury,
the enployer remains liable. Id. This liability includes
l[tability for additional tenporary benefits when the
enpl oyee undergoes a second, distinct healing period.
1d.

The evi dence denonstrates that the claimant,
after she was term nated by the respondent enpl oyer,
applied for unenpl oynment benefits. She indicated on her
application for unenploynment benefits that she could
begin work i mredi ately, that she could work full-tine
and that she did not have any disabilities that woul d
[imt her ability to performjob duties. It is of note
that the clai mant continued receiving unenpl oynment
benefits while she was worki ng because she failed to
report her enploynent to the Departnment of Workforce
Services (DW5S). In ny opinion, the claimnt’s
credibility is suspect at best based upon her failure to
i nform DW5 she was wor ki ng. Accordingly, | find that
the claimant is not entitled to tenporary total
di sability benefits from May 25, 2006, through July 11
2006.
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| also find that the claimant is not entitled

to benefits under Ark. Code Ann. 811-9-505(a)(1) which

provi des:

Any enpl oyer who wi t hout reasonable
cause refuses to return an enpl oyee
who is injured in the course of

enpl oynment to work, where suitable
enpl oynment is available within the
enpl oyee’ s physical and nent al
limtations, upon order of the

Wor kers’ Conpensati on Comm ssi on,
and in addition to other benefits,
shall be liable to pay the enpl oyee
the difference between benefits
recei ved and the average weekly wage
| ost during the period of such
refusal, or for a period not
exceedi ng one (1) year.

In order to establish her claimfor additional

benefits under this section, the clai mant has the burden

of proving that the followi ng four requirenents are net:

(1) That she sustained a conpensabl e
i njury;

(2) That suitable enploynment within
the claimant’s physical and nental
limtations was available with her

enpl oyer;

(3) That the enployer refused to
return her to work;

(4) That the enployer’s refusal to
return the claimant to work was
w t hout reasonabl e cause.
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See Torrey v. Gty of Ft. Smth, 55 Ark. App. 226, 934

S.W2d 237 (1996). In Torrey, supra the Courts stated
t hat :

At a mnimm Ark. Code Ann. § 11-9-505(a)

requi res that when an enpl oyee who has

suffered a conpensable injury attenpts to re-

enter the work force the enpl oyer nust attenpt

to facilitate the re-entry into the work force

by offering additional training to the

enpl oyee, if needed, and reclassification of

positions, if necessary.
My review of the evidence denponstrates that the clai mant
was term nated fromthe respondent enployer for
violating the attendance policy. The testinony of M.
Ti m Brown denonstrates that the policy is clear that if
an enpl oyee m sses work for sonething that is not
indicated in the policy as excused, the enpl oyee
receives an incident. After an enployee receives four
incidents, they are subject to termnation. M. Brown
testified that to qualify for a “last chance” the
enpl oyee nmust have been enployed by the respondent
enpl oyer for at |east a year and their performance is
al so evaluated. The claimnt was not eligible for “last
chance” and was therefore term nated.

M. Mchael Strabala, the claimant’s direct

supervisor, testified that the claimant was a materi al
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handl er and was responsible for renoving parts in the
stockroom obtaining the itens listed on the past |i st
in the exact quantities listed, taking themto the
assenbly line or area assigned to the enpl oyee and
driving a forklift as necessary. He stated that the
cl ai mant had a probl em doi ng her assigned duties and he
had given her witten warnings. He further testified
that he had noted in her performance review deficiencies
in her job performance and attendance. |In addition, M.
Strabal a had conferences with the clai mant about her
attendance, including a neeting with her regarding a
witten warning on February 6, 2006, which showed she
had three and a half incidents.

It is clear that the claimant’s term nation in
Sept enber 2006 was for cause. The respondent enpl oyer
did not unreasonable refuse to return the claimnt to
work. In fact, after her conpensable injury on August
4, 2005, the respondent enployer returned the cl ai nant
to work in Cctober of 2005, and she continued working
until she took off work in May of 2006 for fatigue. The

claimant admtted that the respondent enpl oyer
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acconmodat ed her restrictions until she was term nated
for cause.

Therefore, after considering all of the
evidence, | find that the claimant failed to prove that
she was entitled to benefits pursuant to Ark. Code Ann.
811-9-505(a)(1). The evidence, in my opinion,
denonstrates that the clainmant was term nated for cause
and was not eligible for “last chance” because of the
fact her performance had been deficient. Accordingly, I

must dissent fromthe nmgjority’s award of benefits.

KAREN H. MCKI NNEY, Comm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

| agree with the majority opinion finding that
the claimant was entitled to tenporary total disability
benefits from May 25, 2006 through July 11, 2006 and
that she proved entitlenent to benefits pursuant to Ark.
Code Ann. 8 11-9-505(a)(1). However, | nust respectfully
di ssent fromthe majority’'s failure to award foll ow up

medi cal treatment with Dr. Bowen and the majority’s
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finding that the claimant failed to prove entitlenent to
additional nedical treatnment with Dr. Mcek.

The cl ai mant contended entitlenment to
addi tional nedical treatnment fromtwo authorized
treating physicians for two separate conpensabl e
injuries. She asked for continuing nmedical treatnent
fromDr. Bowen for her conpensabl e shoul der injury. She
request ed additional nedical treatnment fromDr. Mocek
for her conpensable back injury. The majority
specifically found that the clainant was not entitled to
di scography or a percutaneous procedure as reconmended
by Dr. Mocek. Wile no specific finding is nade
concerning the nedical treatnment of Dr. Bowen, the
majority opinion affirns the Adm nistrative Law Judge’s
opi ni on which contained a finding that the clai mant
failed to prove that additional nedical treatnent is
reasonabl e and necessary.

An enpl oyer nust pronptly provide for an
i njured enpl oyee such nedical treatnent as may be
reasonably necessary in connection with the injury
recei ved by the enpl oyee. Ark. Code Ann. 811-9-
508(a) (Repl . 2002). \What constitutes reasonably
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necessary medical treatnment is a question of fact. Ark.

Dept. of Correction v. Holybee, 46 Ark. App. 232, 878

S.W2d 420 (1994). It is well settled that a clai mant
may be entitled to on going nedical treatnment after the
heal i ng period has ended, if the nedical treatnent is
geared toward managenent of the claimant’s injury.

Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W2d 845 (1983).

Wth regard to the treatnment by Dr. Bowen, the
evi dence of record clearly establishes that the clai mant
shoul d have been awarded these benefits. Dr. Bowen was
the claimant’s authorized treating physician for her
acknow edged conpensabl e shoul der injury. Dr. Bowen
performed a | eft shoul der mani pul ati on under anesthesi a
as well as an arthroscopi c subacrom al bursectony on
July 12, 2006. On Septenber 19, 2006, Dr. Bowen
rel eased the claimant indicating that her next
appoi ntment woul d be “PRN’(return as needed). The
respondents took the position that the claimnt could
not return to Dr. Bowen. At the tinme of the hearing,
the claimant did not believe that she had functional use

of her left armand shoul der and was experi enci ng
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stiffness in her left shoulder. While Dr. Bowen was not
reconmendi ng any particular additional treatnent at the
time of his last exam nation, it is reasonable to assune
that the claimant may require further treatnent in the
future, especially in light of the fact that she was
continuing to experience significant difficulties as of
the date of the hearing in this nmatter. There is sinply
no need to rush to a conclusion on the claimant’s future
medi cal treatnent. |f Dr. Bowen continues to have
not hing further to offer the claimant in the future, the
medi cal treatnment will be self-termnating and the
respondents woul d not be obligated for any additional
expenses. On the other hand, if it turns out that the
claimant wishes to return to Dr. Bowen or there is
addi tional treatnment reconmmended by Dr. Bowen, then the
claimant w |l face unnecessary difficulty in having her
condition eval uated and treat ed.

For the above nentioned reasons, | find that
the claimant is entitled to return to her authorized
treating physician for additional evaluation and

treatment of her shoul der injury.
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Wth regard to the claimant’s request to be
provided with the additional reconmendations of Dr.
Mocek, the evidence supports a finding in favor of the
claimant on this issue as well. Dr. Mcek was sel ected
by the Wbrkers’ Conpensation Conmm ssion as the
claimant’s treating physician for her conpensabl e back
injury, after a change of physician request. Dr. Mocek
began to treat the claimant on April 11, 2006. On that
date, Dr. Mcek determned that the claimnt’s
conplaints were consistent with either nerve root
irritation froma disc protrusion at L4-L5 or a annul ar
tear of that disc. He said that an MRl scan woul d pick
up the disc protrusion but that a di scogram woul d be
needed to see the annular tear. An MRl was perforned
which ruled out a disc protrusion. After the MR did
not uncover the claimant’s problem Dr. Mvcek decided to
run EM& nerve conduction studies to determ ne whether
the clai mant had sonme underlyi ng neuropathy. These
tests were norrmal. After these two studies did not
identify the problem Dr. Mycek recomrended t hree nonths
of physical therapy along with nmedications and a return

eval uation to access the results of physical therapy.
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Only after physical therapy proved to be unsuccessful in
relieving the claimnt’s synptons, Dr. Mcek recomrended
t he di scogram

The evidence reveals that Dr. Mcek attenpted
extensi ve conservative treatnent before recomendi ng
di skography. He suspected that the clainmant suffered
froman annular tear fromthe very begi nning and
performed all of the less invasive tests to rule out the
annul ar tear before recommendi ng the discogram All of
these tests pointed to the conclusion that the clai mant
did, in fact, suffer froman annular tear. It is
reasonable to allow Dr. Mocek to performthis |ast test
in order to determ ne whether his initial suspicions
were correct. If they were, then the clai mant can
receive treatnent in the formof a percutaneous
procedure. |If the claimant does not suffer from an
annul ar tear, then the percutaneous procedure would not
be necessary. The claimnt has a right to have her
conpensabl e injury properly diagnosed and treated.

In denying the clainmant additional nedical

treatnment for her conpensabl e back injury, the mgjority

relies on the opinion of Dr. Sprinkle. He said that the
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cl ai mant sustained a |unbar strain and that a di scogram
was not reasonably necessary to treat a |lunbar strain
The majority says that the opinion of Dr. Sprinkle “is
credible and entitled to significant weight”. There is
absol utely nothing credible about the opinion of Dr.
Sprinkle. He was hand sel ected by the respondents to
provide themw th an opi nion which would set up a
defense to the paynment of expenses related to a
di scogram and a percut aneous procedure recomrended by
Dr. Mocek. Respondents’ nedical case nmanager set up the
appointment with Dr. Sprinkle and directed the clai mant
to appear. In fact, the case nanager escorted the
claimant to Dr. Sprinkle s office and renai ned present
during the entire visit. According to the clainmnt, her
entire appearance at Dr. Sprinkle' s office | asted
approximately ten to fifteen mnutes. Under these
circunstances, | do not find Dr. Sprinkle s opinions
persuasi ve and take issue with the magjority’s reliance
on them

And it should be noted that even Dr. Sprinkle

recommended additional treatnent for the claimant’s back
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injury, even though it was not the sanme type treatnment
reconmended by Dr. Mocek.

Therefore, | find that the clai mant proved
that the additional treatment recommendati ons of Dr.
Mocek were reasonably necessary for the treatnent of her
i njury.

For the reasons stated above, | concur, in

part, and dissent, in part, fromthe nmgjority opinion.

PH LI P AL HOOD, Conmm ssi oner



