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Respondents No. 1 represented by the HONORABLE CAROL
LOCKARD WORLEY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 8, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The stipulations agreed to by the parties are
hereby accepted as fact.
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3.  The claimant has proven by a preponderance of
the evidence that she sustained a compensable
injury to her right lower extremity on September
27, 2007, supported by objective medical findings.

4.  The claimant has proven by a preponderance of
the evidence that she is entitled to temporary
total disability benefits for the period between
September 27, 2007, through February 3, 2008.

5.  The claimant has proven by a preponderance of
the evidence that respondents are responsible for
all reasonably necessary medical treatment related
to the claimant’s September 27, 2007, compensable
right leg injury.

6.  The claimant is entitled to the maximum
attorney’s fees allowed by Arkansas law consistent
with the findings herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 8, 2008 decision of the

Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as

the decision of the Full Commission on appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting the decision of the

Administrative Law Judge finding that the claimant was

performing employment services at the time of her

injury.  Based upon my de novo review of the entire

record and without giving the benefit of the doubt to

either party, I find that the claimant has failed to

meet her burden of proof.

          The facts in this claim are not in dispute. 

The claimant was employed as a teachers’ aide with the

North Little Rock School District and was assigned to

Boone Park Elementary.  On September 27, 2007, she was

attending a meeting for a staff development day at

Lakewood Junior High School on the Northeast Campus. 

Students were not present on that date as only teachers

and staff worked on staff development days.  The meeting

ended around 10:55 a.m. and the teachers and staff were

dismissed from the meeting and the Northeast Campus. 

Those attending the meeting were given a one hour lunch

break and were instructed to report to their own schools

after lunch.  After being dismissed from the morning

meetings and on her way to the parking lot, the claimant
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had to traverse through the campus and another building. 

While walking up stairs to this building, the claimant

fell, breaking her right femur.

          The only issue for determination is whether

the claimant was performing employment services at the

time of her fall.  Arkansas Code Ann. § 11-9-

102(4)(B)provides that “Compensable Injury” does not

include 

(iii) Injury which was inflicted
upon the employee at a time when
employment services were not be
performed, or before the employee
was hired or after the employment
relationship was terminated.

          Whether the claimant is performing employment

services depends on the particular facts and

circumstances of each case. Employment services are

performed when the employee does something that is

generally required by his or her employer. Collins v.

Excel Specialty Products, 347 Ark. 811, 69 S.W.3d 14

(2002); Pifer v. Single Source Transport, 347 Ark. 851,

69 S.W.3d 1 (2002); White v. Georgia-Pacific Corp., 339

Ark 474, 6 S.W.3d 98 (1999). We use the same test to

determine whether an employee was performing “employment

services” as we do when determining whether an employee

was acting within “the course of employment.” Smith v.
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City of Ft. Smith, 84 Ark. App. 430, 143 S.W.3d 593

(2004); Collins, supra; Pifer, supra; White, supra;

Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381,

944 S.W.2d 524 (1997). The test is whether the injury

occurred “within the time and space boundaries of the

employment, when the employee [was] carrying out the

employer’s purpose or advancing the employer’s interest

directly or indirectly.” Collins, supra; Pifer, supra;

White, supra; Olsten, supra. The critical issue is

whether the interests of the employer were being carried

out by the employee at the time of the injury. Collins,

supra. In Collins and Pifer, the Arkansas Supreme Court

specifically overruled “all prior decisions by the

Arkansas Court of Appeals” to the extent that they were

inconsistent with the holdings in those two cases. Wal-

Mart Stores, Inc. v. King, 93 Ark. App. 101, ___ S.W.3d

___ (2005). 

          An employee is generally said not to be acting

within the course and scope of employment when he is

traveling to and from the workplace, the rationale being

that an employee is not within the course and scope of

his/her employment while traveling to and from his job.

Pettey, supra.
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          Whether a worker was performing employment

services within the course of employment depends on the

particular facts and circumstances of each case. The

controlling test is whether the employee is engaged in

the primary activity that he/she was hired to perform,

or in incidental activities that are inherently

necessary for the performance of the primary activity.

Matlock v. Arkansas Blue Cross and Blue Shield, 74 Ark.

App. 322, 49 S.W.3d 126 (2001).  The Arkansas Supreme

Court in Pifer, supra, refused to narrow or broaden the

requirements of Act 796 by automatically accepting or

rejecting a personal-comfort activity as either

providing or not providing employment services. 

          In finding that the claimant was performing

employment services at the time of her fall, the

Administrative Law Judge and now the majority found that

at the time of her injury the claimant was “intended to

proceed to her car in order to return to her primary job

location at Boone Park Elementary.”  The record does not

support this finding.  In fact, the record fails to

provide any insight in to the claimant’s actual intent

at the time of her injury.  All that is known is that

the meeting on the Northeast Campus was completed; the

staff members were given a one hour lunch break; and
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they were instructed to report to their own campus after

lunch.  

          Like the Administrative Law Judge and the

majority, I, too, find that the claimant is an extremely

credible witness.  I also find the claimant to be a very

sympathetic witness; one whom I would like to help if

permitted by the law.  This being said, I cannot find

that the claimant was performing employment services at

the time of her injury.  

          The Administrative Law Judge and the majority

place great emphasis on the fact that the only reason

the claimant was on the Northeast Campus was because she

was required to be there by her employer and she had

never made it to her car to go to lunch.  In this

regard, the majority opinion states:

This case turns on whether the
claimant was performing employment
services when she fell following the
conclusion of her staff development
seminar while on the Lakewood Junior
High Campus.  I find that by the
very fact that the claimant was on a
foreign campus attending a work
required seminar that she was
directly performing an employment
service for the North Little Rock
School District.  Had the claimant
reached her car and proceeded to go
eat lunch, there could be doubt as
to whether employment services were
being performed.  However, in this
case, it is clear that employment
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services were being performed at the
time the claimant sustained her
right leg injury on September 27,
2007, while on the Lakewood Junior
High Campus and directly advancing
the interest of her employer. 
Respondents would like to argue that
the claimant was on a lunch break at
the time of her compensable injury;
however, I find that the claimant
had never began her lunch break
while on the foreign campus.

          The fallacy of this reasoning lies with the

fact that compensability is based upon where the

claimant was at the time of her injury, not based upon

what she was actually doing. In Wallace v. West Fraser

South, Inc., 90 Ark. App. 38, 203 S.W.3d 646 (2005),

aff’d 365 Ark. 68, 225 S.W.3d 361 (2006), the Arkansas

Court of Appeals held that “it is the activity occurring

at the time of the injury, not the activity that

preceeded it, that is relevant to the question of

whether [the claimant] was performing employment

services.”  When asked why she felt her injury should be

covered by workers’ compensation, the claimant responded

that the school should be responsible because she was on

school property when it occurred.  The Arkansas Court of

Appeals expressly held that Act 796 abolished the

“premise exception” to the “going and coming” rule. 

Hightower v. Newark Public School System, 57 Ark. App.
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159, 943 S.W.2d 608 (1997).  Not only must the claimant

be within the time and space boundaries of her

employment, she must also be carrying out the employer’s

purpose or advancing the employer’s interest directly or

indirectly at the time of her injury. Collins, supra;

Pifer, supra; White, supra; Olsten, supra.  Although the

claimant testified that she felt like she was on duty

simply because she was on school property, the evidence

does not bear out this fact.  The claimant admitted that

her lunch time was her free time and that she was free

to do what ever she wanted during her lunch hour.  The

claimant further testified that she felt that her lunch

did not start until she was in her car because she was

always on duty when on her campus.  This may be true on

a regular school day when she would be responsible for

overseeing the school children and providing assistance

to anyone who asked.  However, on staff development

days, only staff were present on the school campus.  The

was no evidence presented that the claimant was

responsible for overseeing her fellow staff members or

that she was somehow responsible for assisting other

staff.  As the majority opinion has pointed out, she was

a foreigner on a foreign campus. As such she would be
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just as unlikely to be able to render assistance as the

fellow staff member seeking it.   

          Workers’ compensation is not a premise

liability insurance.  Moreover, Act 796 requires us to

strictly construe the workers' compensation statutes.

Ark. Code. Ann. § 11-9-704(c)(3). The statute

specifically requires that an employee must be

performing employment services at the time an injury

occurs in order for it to be a compensable injury.  Yes,

the claimant was on school property when she sustained

her injury; however, the record fails to support a

finding that she was performing employment services when

she fell.  The claimant’s morning meeting had been

adjourned and she was released to go to lunch, and was

in fact on her lunch break when she fell.  The mere fact

that she was on school property does not elevate the

claimant’s activity at the time of her injury to that of

employment services.   Based upon the record before us,

I cannot find that the claimant was performing

employment services at the time of her injury. 

Therefore, I must respectfully dissent.

                                                         
                   KAREN H. McKINNEY, Commissioner      


