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Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

Respondent No. 2 appeals the decision of the
Adm ni strative Law Judge finding that the clainmant’s
attorney is entitled to a lunp sum attorney fee by the
Second I njury Fund. Based upon our de novo review of the
record, we find that the claimant’s attorney is not entitled
to a lunp sumattorney’s fee. W also find that the Second

Injury Fund as well as the respondent carrier are not
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responsible for an attorney fee awarded by the Ful
Commi ssion in its decision of April 3, 2007.

The claimant previously filed a claimcontending
that he was permanently totally disability as a result of a
conpensabl e injury. At a pre-hearing conference on February
15, 2005, the Second Injury Fund accepted liability in the
anount of 45%to the body as a whole. Prior to the hearing
the Second Injury Fund accepted liability for permanent
total disability benefits. However, the Second Injury Fund
only acknow edged liability for permanent total disability
benefits until the claimant’s 65'" birthday in accordance
with A.C A 811-9-522(f). As a result, a hearing was
conducted on May 23, 2005, at which tine the clainant
contended that the provisions of A C A 811-9-522(f)
limting permanent total disability benefits until age 65
wer e unconstitutional. The claimant al so sought paynent of
various attorney fees. The claimant’s attorney contended
that the Second Injury Fund had controverted the claimnt’s
entitlenment to benefits in excess of 45%to the body as a

whole. In addition, the claimnt’s attorney contended that
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he was entitled to a fee fromthe claimant on the 45% wage
loss initially accepted by the Second I njury Fund.

In an opinion filed June 21, 2005, an
Adm ni strative Law Judge found that the claimant failed to
prove by a preponderance of the evidence that A C A 811-9-
522(f) was unconstitutional; therefore, the Second Injury
Fund was ordered to pay permanent total disability benefits
until the claimant reached age 65. The Adm nistrative Law
Judge al so awarded the claimant’s attorney various attorney
fees. The Adm ni strative Law Judge found that the claimnt’s
attorney was entitled to an attorney fee fromthe clai mant
in an anount of 5% on the 45% wage | oss previously accepted
by the Second Injury Fund. In addition, the Adm nistrative
Law Judge found that the Second Injury Fund had controverted
the claimant’s entitlenent to all benefits in excess of 45%
to the body as a whole. Accordingly, the claimant’s attorney
was awarded a nmaxi mum attorney fee on benefits in excess of
45% one-half to be paid by the claimnt and one-half to be
paid by the respondent. The June 21, 2005 opi ni on was

appeal ed to the Full Conm ssion which in an opinion filed
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April 13, 2006, affirmed and adopted the June 21, 2005
opi nion. The Full Comm ssion’s decision was appeal ed by the
claimant to the Arkansas Court of Appeals. Relying upon

their decision in Gsborne v. Bekaert Corporation, 97 Ark.

App. 147 ,  S.W3d ___ (2006) that A C. A §11-9-522(f) was
unconstitutional, the Court reversed the Full Comm ssion. In
an opinion filed April 13, 2007, the Full Conm ssion on
remand in accordance with the Court of Appeal’s decision
reversed the original opinion of June 21, 2005. Subsequent
to that decision, the claimant’s attorney filed a petition
requesting a lunmp sumof the attorney fee due himfromthe
Second Injury Fund. The claimant’s attorney was not
requesting a lunp sum paynent of the claimant’s portion of
his attorney fee. In lieu of a hearing, the parties agreed
to submt the case for consideration on briefs. The

Adm ni strative Law Judge found that the claimant’s attorney
was entitled to a lunp sumattorney fee but declined to
address the issue regarding an attorney fee awarded by the
Ful | Comm ssion to the claimant for prevailing on appeal in

its April 13, 2007, opinion. This issue was preserved for
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the Full Comm ssion to address in the appeal presently
bef ore us.

The Second Injury Fund contends that clainmant’s
attorney’s request for a lunp sum paynent of his attorney

fee is barred by the doctrine of res judicata. The doctrine

of res judicata bars clains where there has been a fi nal

adj udi cation on the nmerits of an issue on all matters
litigated and those matters which m ght have been litigated.

Wells v. Arkansas Public Service Conmi ssion, 272 Ark. 481,

616 S.W2d 718 (1981). The Second Injury Fund contended that
the request for paynent of a lunp sumattorney fee is a
mat t er whi ch shoul d have been litigated at the tine of the
original hearing on May 23, 2005.

We find that the res judicata does not apply to

the facts of this case. In support of its contention the
Second Injury Fund relies primarily upon two decisions, the

first is a decision by the Full Commission in Gerrald v.

Dougl as Tobacco Products, Inc., Full Conm ssion opinion

filed June 1, 2000 (Claim No. E417422) . In that particul ar

case, a claimant’s attorney al so requested that the bal ance
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of his attorney fee be paid in a lunp sumpursuant to A C A

811-9-716. Cting the decision in GMn v. RD. Hall Tank

Conpany, 10 Ark. App. 12, 660 S.W2d 947 (1983), the

Comm ssion noted that there was a potential question as to
whet her or not the request for a |lunp sumwas barred by the
doctrine of res judicata unless it was rai sed before the
adm nistrative law judge at the tine of the initial hearing.
In Gerrald, the Full Comm ssion found that the doctrine of

res judi cata was not applicable because it was an

affirmati ve defense and was not tinely raised by the Second
I njury Fund. Accordingly, the request for paynent of a |unp
sum attorney fee was granted.

In GM n, the Comm ssion had found that a
particul ar claimant was permanently totally disabled and
awar ded his attorney the nmaxi num attorney fee. However, the
award made no provision for the manner in which the attorney
fee was to be paid. The carrier nade paynents to the
claimant’s attorney in quarterly installnments and the
attorney subsequently filed a petition requesting that his

fee be paid bi-weekly. No request for a |l unp sum paynent was
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made at that tinme. An admnistrative | aw judge entered an
order directing that the attorney fee be paid on a bi-weekly
basis. Approximtely one year later the attorney filed

anot her petition requesting that the balance of his fee be
paid in a lunp sum The Court of Appeals in that case found
that the petition was barred by res judicata. The court
noted that the manner in which the fee was to be paid was

barred by res judicata.

In support of his contention that the doctrine of

res judicata does not apply, the claimant’s attorney relies

primarily upon the decision in Seward v. The Bud Avants
Conpany, 65 Ark. App. 88, 985 S.W2d 332 (1999). In that
particul ar case, claimant was found to be permanently
totally disabled and the maxi rum attorney fee was awarded to
be paid “in accordance with A C A 811-9-715, 811-9-716,
8§11-9-801, and WCC Rule 10”. Follow ng that opinion, the

wor kers’ conpensation carrier becane insolvent and the
Arkansas Property & Casualty Insurance Guaranty Fund assuned
the carrier’s obligation. The Guaranty Fund requested a

hearing to determ ne the amount of attorney fee awarded and
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for a determnation as to whether the clainmant’s share
shoul d be deducted fromthe weekly benefit that the Guaranty
Fund was obligated to pay. One of the issues raised was

whet her this request was barred by res judicata. The Ful

Comm ssion found that res judicata was not applicable

because while the original opinion did order an attorney fee
to be paid in a lunp sum it did not calculate a specific
amount; therefore, the subsequent order determning the
anount of fee and the way it was to be paid was a coll atera
matter which had not been previously litigated. The

Commi ssion’s deci sion was appeal ed to the Arkansas Court of
Appeal s which affirmed the Comm ssion’s decision. In doing
so, the court noted that the original opinion was not final
and appeal able as to the specific anmount of the attorney
fee. The court went on to note that the total fee due to
claimant’ s attorney could not have been determ ned until the
cl ai mant was no | onger receiving benefits. Therefore, the

doctrine of res judicata did not apply.

In this particular case, we find based upon the

decision in Seward that the doctrine of res judicata is not
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applicable. Here, the original adm nistrative |aw judge
opinion filed June 21, 2005 ordered a maxi mum st at utory
attorney fee on all pernmanent total disability benefits in
excess of the 45% previously accepted by the Second Injury
Fund. However,

the benefits to be paid clainmant and consequently to
claimant’ s attorney were only awarded until the clai mant
reached age 65 pursuant to the provisions of A C A 811-9-
522(f). The Court of Appeals’ subsequent decision finding
that A . C. A 811-9-522(f) was unconstitutional increased the
potential benefits and attorney fee due by the Second Injury
Fund. Thus, the ampunt of lunp sum attorney fee due fromthe
Second I njury Fund could not properly be calculated until
after the ruling fromthe Court of Appeals. Wth respect to
this issue, we also note that in the Gerrald decision there
was a specific order by an admi nistrative |aw judge ordering
paynent of an attorney fee on a biweekly basis. It was after
this specific award becane final that claimant’s attorney in
that case requested a | unp sum paynent. For that reason, the

Arkansas Court of Appeals found that the request was barred
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by the doctrine of res judicata. In this particular case,

the original June 21, 2005 opinion did not address the
manner of payment to claimant’s attorney and it coul d not
have been determned at that tinme given the issue regarding
the constitutionality of A C A 811-9-522(f). Accordingly,

we find that the doctrine of res judicata does not bar the

claimant’ s attorney’ s petition for paynent of a |lunp sum
attorney fee.

What nust be determ ned now is whether or not the
claimant’s attorney is entitled to a lunp sum attorney fee.
The statute regarding paynment of a lunp sumattorney fee is
codified at A .C.A 811-9-716 which provides that the
Comm ssion is authorized to approve |unp sum attorney fees
for legal services rendered in respect to a claim The |unp
sum fees are allowed even though an enployee is to be paid
on an installnment basis. The statute al so indicates that any
approved fee is to be discounted at a rate provided in
A.C A 811-9-804.

Initially, the Second Injury Fund contends that

there is no specific statutory authority authorizing a | unp
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sum paynment of an attorney fee against the Second Injury
Fund. While it is true that the courts have held that the
term “enpl oyer” cannot be interpreted as to include the
Second I njury Fund for purposes of awarding an attorney fee
under the sane provisions of 811-9-715, we note that the
lunmp sumattorney fee statute codified at A C. A 811-9-716
does not indicate that it only applies to enployers. The
statute does not nention enployers or any other respondent
by nane. To the contrary, it only indicates that the
Comm ssion is authorized to approve |lunp sum attorney fees
in cases. In our opinion, however, this statute does not
authorize lunp sum attorney fees paid by the Second Injury
Fund.

Ark. Code Ann. 811-9-715(2)(A) provides:

Whenever the conmi ssion finds that a

cl ai m agai nst the Treasurer of the

State, as custodian of the Second Injury

Trust Fund, has been controverted, in

whol e or in part, the conm ssion shal

direct that fees for |egal services be

paid fromthe fund, in addition to

conpensati on awarded, and the fees shal

be allowed only on the anmpount of

conpensati on controverted and awar ded
fromthe fund.
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Under the provisions of Ark. Code Ann. 811-9-716,
t he Commi ssion may approve |lunp sumattorney fees at a
di scounted rate provided for in Ark. Code Ann. 811-9-804.
Ark. Code Ann. 811-9-716 states:

(a) The Workers' Conpensati on Conmmi ssion
is authorized to approve | unp-sum
attorney's fees for |egal services
rendered in respect of a claimbefore

t he conmm ssi on.

(b) The lunp-sum attorney's fees are

al | owabl e notw t hstandi ng that the award
of conpensation to the injured enpl oyee
is to be paid on an install nent basis.

(c) Lunmp-sum attorney's fees, if
approved by the conm ssion, shall be
di scounted at the rate provided in 8
11-9-804, as that provision may be
amended fromtine to tinme.

Specifically, Ark. Code Ann. 811-9-804 provides:

Whenever the Workers’ Conpensation

Conmi ssion determnes that it is for the
best interest of the parties entitled to
conpensation, and after due notice to
all parties in interest of a hearing,
the liability of the enployer for
conpensati on may be di scharged by the
paynment of a |unp sum equal to the
present value of all future paynments of
conpensati on conputed at ten percent
(109 discount, conpounded annually.
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It is clear that Ark. Code Ann. 811-9-804 only
includes liability of the enployer. This statutory section
all ows the enployer to discharge its liability by reducing
future paynents of conpensation to present value. The
enployer is given the right to a hearing to deternm ne

whet her or not the lunp sum woul d cause a substanti al
adverse effect on the continuing econonmc viability of the
enployer...”. The statute also requires the use of a
nortality table to determne the enployer’s liability to the
cl ai mant .

Ark. Code Ann. 811-9-716, on the other hand, does
not provide a hearing to the enployer, nor does it consider
the best interests of the parties. It merely requires that
t he Conmm ssion approve the |unp sum paynent and requires
that the fee shall be discounted.

In this case, the Second Injury Fund has accepted
the claimant as permanently and totally disabled. As a
result, the claimant is entitled to receive benefits

t hroughout his lifetime. The period of entitlenent is

infinite. The term nation of the clainant’s benefits cannot
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be cal cul ated but depend on undeterm nabl e events such as
the claimant’s death or return to gainful enploynent. As a
result, the amount of paynents the claimant will receive are
undeterm nable. It goes w thout saying that the anount of
the claimant’s attorney fee is al so unascertainable. In
Seward, the Court stated:

As long as the claimant is receiving

benefits, the attorney is entitled to a

fee in an anmount not to exceed a

statutorily specified percentage of the

anount of benefits received by the

claimant. Ark. Code Ann. 811-9-

715(1) (B). Therefore, until the clai mant

is no |longer receiving benefits, the

total anmount of the fee due to a

claimant’ s attorney cannot be

det er m ned.

The Court refused to require the claimnt to pay
his one-half attorney fee for permanent total disability in
a lunp sum

Ark. Code Ann. 811-9-715(a)(2)(A) is the only
provision in the Arkansas Wrkers’ Conpensation Act which

authorizes attorney fees to be paid fromthe Second Injury

Fund and this section clearly does not allow a claimnt to
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receive benefits after his death. Ark. Code Ann. 811-9-
704(e) (1) states:

No conpensation for disability of an

i njured enpl oyee shall be payable for

any period beyond his or her death.

Ark. Code Ann. 8§ 11-9-704(c)(3) specifically
provi des that "Adm nistrative |aw judges, the comm ssion,

and any review ng courts shall construe the provisions of

this chapter strictly.” In Lawhon Farm Services v. Brown,

335 Ark. 272, 984 S.W2d 1 (1998) the Suprene Court stated:

Strict construction neans narrow
construction. Arkansas Conference
Seventh Day Adventists v. Benton City
Board of Equalization, 304, Ark. 95, 800
S.W2d 426(1990), and Thomas v. State,
315 Ark. 79, 864 S.W2d 835(1993), we
wote that strict construction requires
that nothing to be taken as intended
that is not clearly expressed. The
doctrine of strict construction is to
use the plain neaning of the | anguage
enpl oyed. Hol aday v. Fraker, 323 Ark.
552, 915 S.W2d 280(1996). Even when
statutes are to be strictly constructed,
however, they nmust be construed in their
entirety, harnonizing each subsection
where possible. MenArk Pallet Co. v.

Li ndsey, 558 Ark. App. 309, 950 S.W2d
468 (1997).
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VWen we apply the principles of strict
construction to the applicable statutory provisions of the
Arkansas Wrkers’ Conpensation Act, we cannot find that the
Second I njury Fund may be ordered to pay |unp sum attorney

fees. In Second Injury Trust Fund v. Furman, 62 Ark. App.

194, 972 S.W2d 255 (1998), the Court stated that “... It
cannot reasonably be contended that the terns ‘enployer’ or
‘carrier’ include the Second Injury Trust Fund because the
| egi sl ature specifically nanes the Second Injury Trust Fund
when it speaks of that entity...” The Second Injury Fund is
not nanmed in Ark. Code Ann. 811-9-716 or in 811-9-804 nor
can it be considered an enployer. Therefore, we find that
there is no statutory authority to award the claimant’s
attorney a lunp sum attorney fee when the Second Injury Fund
is responsible for permanent and total disability benefits.
Accordingly, we reverse the decision of the Adm nistrative
Law Judge.

The next issue that nust be addressed is the award
of the attorney fee by the Full Comm ssion on remand from

the Court of Appeals. The respondent contends that it is not
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responsi ble for the attorney fee as it was not a party to
t he i ssue appeal ed by the claimant and the Second I njury
Fund, i.e. the constitutionality of Ark. Code Ann. 811-9-
522(f). In Furman, the Court stated that attorney fees
cannot be awarded unl ess specifically provided for by
statute. The Supreme Court specifically stated:

On reading this statute, it is clear
that this subsection does not nention
the Second Injury Fund, nor can it be
construed so as to be included
definitively within the terns “enpl oyer
or carrier.” W reject Furman’ s argunent
to interpret the statute to hold the
Fund liable for attorney’s fees on
appeal in deference to our |ongstanding
rule that attorney’ s fees cannot be
awar ded unl ess specifically provided for
by statute. Arkansas Okla. Gas Corp. V.
Waelder 0Oil & Gas, Inc., 332 Ark. 548,
966 S. W 2d 259(1998).

We respectfully invite the Genera
Assenbly to consider this nmatter and
enact such |l egislation as may be
appropriate to address the di screpancy
in section 119715, which currently
provi des for attorney’s fees fromthe
Fund at the hearing | evel, but makes no
simlar provision for such fees on
appeal .

In Firestone Tube Conpany v. Potts, Ar k.

App. _, SSW3d __ (Cctober 31, 2007), the Court of Appeals
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reversed and remanded a decision by the Full Conmm ssion
after we assessed the attorney fee to the respondent

enpl oyer/carrier. The Court found that there was no
indication that the fees were or could be assessed agai nst

t he enpl oyer. The Court stated “... only that they coul d not
be assessed against the Fund.” In the Potts case, the appeal
was between the claimant and the Second | njury Fund.

Li kew se, in this case the respondent did not appeal the
decision regarding the constitutionality of Ark. Code Ann.
811-9-522(f). The appeal was between the clainmant and the
Second Injury Fund. Therefore, the respondent is not
responsi ble for the attorney fee awarded by the Ful

Comm ssion on April 13, 2007. The Second Injury Fund is

i kewi se not responsible.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner
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Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur in part and dissent in
part fromthe majority’s opinion. After a de novo review of
the record, | find that the claimant is entitled to a [unp
sum attorney fee for fees owed to himby the Second Injury
Fund. However, based on the Court of Appeals decision in

Firestone Tube Co. v. Potts, Ark. App. __ , SSwW3d

(Cctober 31, 2007) which found that due to a discrepancy in
Ark. Code Ann. 811-9-715, the Second Injury Fund coul d not
be held liable for attorney fees on appeal, even if the
Second Injury Fund was the sole instigator and | osing party,
| nmust respectfully concur with the majority’s finding that
the Second Injury Fund cannot be held liable for the $500
attorney fee awarded to the claimant by the Full Conm ssion
on appeal .

The Suprene Court stated in Second Injury Trust

Fund v. Furman, 62 Ark. App. 194, 972 S.W 2d 255 (1998):

We respectfully invite the General
Assenbly to consider this matter and
enact such legislation as may be
appropriate to address the discrepancy
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in Ark. Code Ann. 811-9-715, which

currently provides for attorney fees

fromthe Fund at the hearing |evel, but

makes no simlar provision for such fees

on appeal .

Due to the highly inequitable nature of the result
inthis case, | nust strongly agree with the Supreme Court
that the legislature needs to address not only the issue of
the Second Injury Fund’ s liability for attorney fees on
appeal, but the issue of the Second Injury Fund’s liability
for lunp sumattorney fees as well. | sinply cannot fathom a
| egi sl ature that would require claimants unfortunate enough
to be injured twice at work to bear the costs of litigation,
while claimants not involved with the Second Injury Fund are
not .

Attorney’'s fees in Wrkers’ Conpensation cases are
provided by statute in Arkansas as a matter of public policy

to enable injured workers to obtain the services of an

attorney in settlenent of controverted clains. A um num Co.

of Am V. Neal, 4 Ark. App. 11, 626 S.W2d 620 (1982). The

Court held in Alumi num Co. of Amv Neal, 4 Ark. App. 11, 626

S.W2d 620 (1982) that the General Assenbly enacted 811-9-
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716 to renedy the problemof attorneys failing to receive
full paynent for their services to a workers’ conpensation
cl ai mant or beneficiary, where the attorney received his
conpensation installments on the same schedul e that benefits
were paid to the recipient but where the claimnt or
beneficiary died or remarried prior to the attorney’s

recei pt of the total fees awarded to him Al um num Co. of

Am V. Neal, 4 Ark. App. 11, 626 S.W2d 620 (1982).

Furthernore, the Court held in Internati onal Paper

Co. v. MBride, 12 Ark. App. 400, 678 S.W2d 375 (1984),

that Ark. Code Ann. 811-9-716 and Ark. Code Ann. 811-9-715
were intended to be read together as the legislature felt
strongly that the comm ssion should be able to award | unp-

sum attorneys’ fees. International Paper Co. v. MBride, 12

Ark. App. 400, 678 S.W2d 375 (1984).

Here, | find that the claimant is entitled to a
lunmp sum attorney fee paid by the Second I njury Fund. Ark.
Code Ann. 811-9-716 does not indicate that it only applies
to enployers. The majority’s reliance on Ark. Code Ann. 811-

9-804 to find that Ark. Code Ann. 811-9-716 does not apply
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to the Second Injury Fund is in error. Ark. Code Ann. 811-9-
804 is not an attorney fee statute, and while it outlines
how an attorney fee can be paid in a lunp sumat a discount,
it has nothing to do with the issue of whether or not an
attorney fee could be or should be paid by the Second Injury
Fund.

For the aforenentioned reasons, | nust

respectfully concur in part & dissent in part.

PH LI P AL HOOD, Conm ssioner



