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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed September 19, 2007.  The administrative law

judge found that the claimant was entitled to a 10%

permanent physical impairment and 15% wage-loss disability. 

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion as

modified.  The Full Commission finds that the claimant
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proved he was entitled to an 8% permanent physical

impairment and 10% wage-loss disability.    

I.  HISTORY

Billy Joe Leach, age 60, testified that he quit school

in the tenth grade but later obtained a GED.  Mr. Leach

testified that he served in the United States Air Force from

1965 through 1985, where he was an aircraft mechanic.  The

claimant worked for a short time as an electrician after

retiring from the Air Force and became an over-the-road

truck driver in 1989.  The claimant testified that he became

employed with Enterprise Transportation in December 2001. 

The claimant’s work for the respondent-employer was

“tankers, pulling tankers.  We loaded, unloaded, pulled

hoses.”    

The parties stipulated that the employment relationship

existed at all relevant times, including June 17, 2003.  The

claimant testified that he felt a sharp pain in his upper

back and lower neck that day while lifting an industrial

hose over his head.  An MRI of the claimant’s cervical spine

was taken in November 2004 with the following opinion: “1. 

Slight stenosis at C6-7 secondary to bulging disc and

ligamentum flavum prominence.  2.  No focal disc
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protrusion.”  Dr. Mark S. Harriman reported in November

2004, “The neck MRI is relatively unremarkable.  He has a

slight stenosis at C6-7 secondary to some hypertrophy of the

ligamentum flavum and a disc bulge, but this seems

relatively insignificant.  There is no focal disc protrusion

or nerve root involvement.”  

Electrodiagnostic testing was carried out on December

6, 2004, with the following interpretation: “(1) Acute Right

C7 Radiculopathy.  (2) Remote Right Carpal Tunnel Syndrome. 

(3) The remainder of the NCV studies of both upper limbs was

normal.”  Dr. Harriman noted in December 2004, “Mr. Leach’s

nerve conduction was performed by Dr. Dale Cunningham on

December 6, 2004 and it shows an acute right C7

radiculopathy.  He also has some minor changes consistent

with carpal tunnel....The nerve conduction study does indeed

go along with his symptoms.  I have looked at the MRI today

and I do not think this is of a particularly good quality

and I really cannot see anything that I would say is causing

the radiculopathy.”

Dr. Joseph S. Hudson performed surgery on January 13,

2005: “Anterior microdiskectomy of C6-7 with fusion with

Cornerstone bone and instrumentation with Atlantis plate.” 
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The pre- and post-operative diagnosis was “Cervical

spondylosis and radiculopathy, C6-7, right.”  Dr. Hudson

noted on February 9, 2005, “He is postop C6 anterior

cervical microdiskectomy and fusion.  He is doing well.  He

doesn’t have any arm pain.  He still has some neck pain.  He

is a truck driver.  I’m going to start him in physical

therapy 3 x a week for 3 weeks and then see him back and

hopefully get him back to work at that time.”

The claimant followed up with Dr. Hudson on March 9,

2005:

He is 6+ weeks’ post anterior cervical diskectomy
and fusion.  He’s doing very well.  He has a
little aching in his neck.  Rarely does he get arm
pain.  He has a good range of motion of his neck. 
The incision is healed well.  Overall he is doing
well.  He will return to work on 04/01/05.  I’ll
see him back prn.  Flexion/extension views today
show good position of the bone plug, plate and
screws and the fusion is progressing nicely.  

An unsigned note (apparently from Dr. Hudson) dated

March 9, 2005 indicated that the claimant was released to

return to work on April 1, 2005.  

A hearing was held on July 1, 2005.  The parties

stipulated at that time that the claimant reached the end of

his healing period on April 1, 2005 and that the claimant

was released to return to work on that date.  The claimant
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testified that he had returned to work on April 3, 2005. 

The claimant later testified that he was placed on “very

strenuous jobs to where I was required to pull as much as a

hundred foot of two inch hose.”  The claimant testified that

he reported his problems to his supervisor:  “I explained to

him that the heavy lifting of the hoses was aggravating my

surgery, where I had the surgery.  I requested other

assignments to where I wasn’t needing to use that many

hoses.  I also requested he keep me out of the Northeast due

to the road conditions.”

An administrative law judge (ALJ) filed an opinion on

August 24, 2005.  The ALJ found that the claimant sustained

“a compensable injury in the form of an aggravation of a

pre-existing condition” on June 17, 2003.  The ALJ awarded

reasonably necessary medical treatment and temporary total

disability benefits.    

The claimant testified that he worked for the

respondent-employer until the end of August 2005.  “I had

been sitting in a truck for two days,” the claimant

testified, “and just sitting in the seat, the pain just kept

progressively worsening.  And I called the - they had a new

manager, part-time manager at the time, and I informed him
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that I would be quitting when I got back in.  I couldn’t

deal with the pain any more.”  The claimant testified that

he sold his property and possessions and moved to the

Dominican Republic.  

Meanwhile, the Full Commission affirmed and adopted the

administrative law judge’s prior decision in an opinion

filed January 13, 2006.  The parties have stipulated that

the ALJ’s prior opinion  and Full Commission’s affirming

decision “are now final and the law of the case.”

The claimant testified that he received benefits from

the Commission’s award, in lump sum, in March 2006.  The

claimant did not work while he was in the Caribbean and

Central America.  The claimant testified that he returned to

the United States in March 2007.        

Dr. Floyd R. Shrader wrote on May 24, 2007:

This 60 year old male truck driver was injured
6/17/03 on the job.  He was found to have a
ruptured disc at C6-7 level along with spinal
stenosis and C6 radiculopathy.
Review of the medical record reveals a notation of
“little anterior spurring” on the MRI.  This is a
frequent and common finding in MRI’s of this age
group.  The patient had no history of any type of
neck symptoms or problems prior to the injury.  It
is my opinion based on reasonable medical
certainty that the injury as described is the
probable cause of the permanent disability.  
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I am experienced in the evaluation of disability
due to injury with over thirty years of experience
in both workman’s compensation injuries as well as
social security disability evaluations.  My
opinions are based on the Fourth edition of the
AMA’s Guides to the Evaluation of Permanent
Impairment.  

Utilizing DRE as the basis for permanent injury
rating, Mr. Leach would be 15% impaired to the
body as a whole.  

Utilizing Table 75, Mr. Leach would receive 10%
for section IV d plus the rating due to the
radiculopathy Table 11 grade 3 of 26% which is
equal to 16% body as a whole.  This is a combined
permanent rating of 24% to the body as a whole.    
 

A pre-hearing order was filed on June 13, 2007.  The

claimant contended, among other things,  that he was

entitled to benefits for permanent partial impairment and

wage-loss disability.  The respondents contended, among

other things, that all appropriate benefits had been paid. 

A hearing was held on July 27, 2007.  The claimant testified

that he was physically unable to drive a truck because of

“extreme neck pain and loss of the use of my right arm.” 

The claimant had not looked for other employment.    

The administrative law judge found, in pertinent part:

4.  A preponderance of the credible evidence,
together with workers’ compensation case law,
establishes that the claimant is entitled to
permanent impairment benefits as the result of his
admitted, compensable injury of June 17,
2003, and resulting in surgery. 
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5.  The claimant is entitled to a ten percent
(10%) permanent impairment for his single-level
spinal fusion pursuant to the AMA, Guides to the
Evaluation of Permanent Impairment, Fourth
Edition, specifically, table 75, section IV(D).
6.  The claimant has proven, by a preponderance of
the credible evidence, that he has sustained a
fifteen percent (15%) wage-loss disability in
excess of his permanent impairment for an overall
permanent partial disability of twenty-five
percent (25%) to the body as a whole.  

The respondents appeal to the Full Commission.      

II.  ADJUDICATION

A.  Anatomical Impairment

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(4)(F)(ii)(a)(Repl. 2002).  The Commission has adopted

the Guides to the Evaluation of Permanent Impairment (4th

ed. 1993) to be used in assessing anatomical impairment. 

See, Commission Rule 099.34; Ark. Code Ann. §11-9-

522(g)(Repl. 2002).  Any determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.  Ark.

Code Ann. §11-9-704(c)(1)(B)(Repl. 2002).  

In the present matter, the Commission has previously

determined that the claimant proved he sustained a
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compensable injury on June 17, 2003.  Dr. Hudson performed

surgery on June 13, 2005 and the Commission found that this

medical treatment was reasonably necessary.  Dr. Hudson

performed a microdiskectomy of C6-7 with fusion.  The

Guides, at Table 75, page 3/113, assign an 8% impairment of

the whole person for a single-level spinal fusion.  The

Commission would have to rely on subjective signs or

symptoms to increase this impairment rating.  Any

determination of physical impairment must be supported by

objective and measurable physical findings.  The Full

Commission finds that the claimant sustained an 8% permanent

physical impairment and that the compensable injury was the

major cause of the claimant’s permanent impairment.    

B.  Wage Loss

In considering claims for permanent partial disability

benefits exceeding the employee’s percentage of permanent

physical impairment, the Commission may take into account,

in addition to the percentage of permanent physical

impairment, such factors as the employee’s age, education,

work experience, and other matters reasonable expected to

affect his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2002).  
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In the present matter, the Full Commission finds that

the claimant proved he sustained wage-loss disability in the

amount of 10%.  The claimant is age 60 and has essentially

only a high school education.  The claimant was a mechanic

in the Air Force and became employed as an over-the-road

truck driver in 1989.  The claimant underwent a reasonably

necessary fusion to his cervical spine following the 2003

compensable injury.  The treating surgeon did not expressly

assign any permanent restrictions and the claimant returned

to work on April 3, 2005.  However, the claimant testified

that his employment duties aggravated his post-injury

physical condition.  The claimant worked until late August

2005.  He then left the country for approximately two years

and has not sought any gainful employment. 

The claimant is now age 60 and the record shows that he

has some permanent restrictions as a result of the

compensable injury.  The claimant sustained permanent

physical impairment in the amount of 8% and he was not able

to successfully resume his full work duties for the

respondents.  However, the evidence also shows that the

claimant has not been motivated to find alternate employment

within his physical restrictions.  The claimant’s lack of
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motivation impedes an assessment of his wage-loss

disability.  City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  We find that the claimant has

sustained wage-loss disability in the amount of 10%.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved he sustained

a permanent physical impairment of 8% and additional wage-

loss disability in the amount of 10%.  The claimant proved

that the compensable injury was the major cause of the

claimant’s permanent physical impairment and wage-loss

disability.  We therefore affirm the administrative law

judge’s opinion as modified.  The claimant’s attorney is

entitled to fees for legal services pursuant to Ark. Code

Ann. §11-9-715(Repl. 2002).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(2)(Repl. 2002).                 

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

Commissioner McKinney concurs, in part and dissents, in
part.       
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CONCURRING AND DISSENTING OPINION

I respectfully concur, in part and dissent, in

part, from the majority’s opinion. Specifically, I

concur in the majority’s finding that the claimant

sustained an 8% permanent anatomical impairment rating.

However, I must dissent from the majority’s finding that

the claimant was entitled to a 10% loss in wage earning

capacity. In my opinion, the claimant has failed to meet

his burden of proof. 

My review of the evidence indicates that the

claimant has conceded that he has no trouble driving his

car or walking. The claimant has traveled to two foreign

countries taking numerous flights and was able to sit

for a six hour flight to the Dominican Republic. It is

curious that he contends that he is unable to sit for

two hours to drive a truck but he can sit for six hours

on an airplane. The claimant’s physicians have not

placed any restrictions on his activities. The claimant

was working full duty when he left to go to the

Dominican Republic. The claimant explained that he could

not presently return to work because of non-work related

conditions. The claimant admitted that there were jobs
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that he felt he could perform yet he has made absolutely

no effort to return to the work force.

When I consider the claimant’s general lack of

motivation to return to work, I cannot find that he is

entitled to any wage loss disability benefits in

addition to his permanent anatomical impairment.

Accordingly, I must dissent from the majority’s opinion

awarding a 10% loss in wage earning capacity.

                                
                     ___________________________________

 KAREN H. McKINNEY, Commissioner 
       

Commissioner Hood concurs & dissents.

CONCURRING & DISSENTING OPINION

          I must respectfully concur in part and dissent

in part from the majority’s opinion. Specifically, I

concur that the claimant is entitled to the 10% loss in

wage earning capacity as assigned by the majority.

However, as I find that a preponderance of the evidence

clearly shows that the claimant is entitled to at least

the 15% loss in wage earning capacity as assigned by the

Administrative Law Judge, I must dissent on the

majority’s failure to affirm the Administrative Law
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Judge’s finding on this issue. Furthermore, as I find

that the preponderance of the evidence shows that the

claimant is entitled to a 10% permanent anatomical

impairment rating, I must dissent on this issue as well.

Anatomical Impairment

I find that the claimant is entitled to a ten

percent (10%) anatomical impairment rating. The

Commission had adopted the AMA Guides to the Evaluation

of Permanent Impairment, (4th ed. 1993) for use in

assessing the extent of permanent anatomical impairment.

Here, the essential dispute is whether the claimant is

entitled to either an eight percent (8%) impairment or a

(10%) impairment under Table 75 of the Guides. The

distinction between an eight percent (8%) or a ten

percent (10%) rating is the presence or absence of

radiculopathy. I find that a preponderance of the

evidence of record shows that the claimant has presented

objective evidence indicating that radiculopathy was

present, including EMG studies. Therefore, I find that

Dr. Schrader properly assessed a ten percent (10%)

anatomical impairment rating under the Guides.
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I would note, as did the Administrative Law

Judge, that  for the respondent to argue that the

claimant is not entitled to any impairment rating at

all, despite the compensability of the claimant’s

cervical injury and subsequent cervical fusion surgery,

based on the absence of “medical documentation”, while

at the same time actively blocking the claimant’s

attempts to obtain a physical examination and evaluation

by an authorized treating physician to assess the

claimant’s impairment, is disingenous, at best.

Wage Loss Disability

 I find that the claimant has sustained wage-

loss disability of fifteen percent (15%) in addition to

his anatomical impairment rating. Wage-loss disability

is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood. Johnson v.

Latex Constr. Co., 94 Ark. Appl 431, ___S.W.3d___(2006).

The Commission is charged with the duty of determining

disability based upon consideration of medical evidence

and other matters affecting wage loss, such as the

claimant’s age, education and work experience. Id.  Such

other matters that may be considered include motivation,
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post-injury income, credibility, demeanor, and a

multitude of other factors.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961); City of Fayetteville v.

Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984); Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990), 54 Ark. App. 130, 923 S.W.2d 886 (1996).

Here, the claimant is sixty (60) years old.

His primary work experience has consisted of working as

an aircraft mechanic for twenty (20) years and as a

long-distance truck driver. At the time of the

claimant’s injury, he was driving a tanker truck,

pulling hoses, which is an extremely physically

demanding job. The preponderance of the evidence of

record clearly shows that the claimant’s compensable

injury and related cervical fusion prevent him from

engaging in the physically demanding work he performed

pre-injury. After consideration of the claimant’s age,

education, work experience, together with the medical

evidence reflecting, as discussed above, an anatomical

impairment rating of (10%) to the body as a whole, I

find that the claimant has sustained wage-loss

disability of at least ten percent (10%) as awarded by
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the majority. However, I also find that the

preponderance of the evidence shows that the claimant

has actually sustained wage-loss disability greater than

the ten (10%) assigned by the majority, and has in fact

sustained an additional five percent (5%) wage-loss

disability for a total wage-loss disability of fifteen

(15%.) As a rationale for reducing the Administrative

Law Judge’s award the majority stated:

However, the evidence also shows
that the claimant has not been
motivated to find alternate
employment within his physical
restrictions. The claimant’s lack of
motivation impedes an assessment of
his wage-loss disability. City of
Fayetteville v. Guess, 10 Ark. App.
313, 663 S.w. 2d 946 (1984).

As the preponderance of the evidence of record

regarding the wage loss factors more than supports an

award of fifteen (15%) wage-loss disability, and as the

majority has not clearly identified exactly how the

claimant’s alleged lack of motivation “impedes an

assessment of his wage-loss disability”, I must conclude

that the majority’s reduction of the Administrative Law

Judge’s award from fifteen (15%) to ten (10%)is little

more than arbitrary.
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In conclusion, I concur that the claimant is

entitled to the 10% loss in wage earning capacity as

assigned by the majority. However, as I would award the

claimant an additional five percent 5%, for a total of

fifteen percent (15%) wage-loss disability, I must

respectfully dissent from the majority’s decision not to

affirm the Administrative Law Judge’s finding as to this

issue.  Furthermore, as I find that the preponderance of

the evidence shows that the claimant is entitled to a

ten percent (10%) permanent anatomical impairment

rating, not the eight percent (8%) awarded by the

majority, I must dissent on this issue as well.

For the aforementioned reasons I must

respectfully concur in part and dissent in part.

     ____________________________
PHILIP A. HOOD, Commissioner


