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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 31, 2007,

2007.  In said order, the Administrative Law Judge made

the following findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
relationship of employer-employee-
carrier existed among the parties on
October 12, 2002 at which time the
claimant sustained a compensable back
injury, requiring surgery and resulting
in permanent impairment.
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2. The claimant remains symptomatic with
back pain, radiculopathy and sleep
disturbance.  These symptoms care
causally related to the compensable
injury and Dr. Schultz’s treatment is
reasonable and necessary to manage pain
and treat insomnia.

3. Respondents are directed to pay medical
expenses within thirty days of receipt
pursuant to Rule 30.

4. The respondents are directed to pay the
court reporter’s fees and expenses
associated with transcribing this
hearing within thirty days pursuant to
Commission Rule 20.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 31, 2007,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that he was entitled to

additional medical treatment. Based upon my de novo

review of the record, I find that the claimant has

failed to meet his burden of proof.

The claimant sustained an admittedly

compensable injury On October 12, 2002, while lifting a

gate. The claimant ultimately underwent surgery and was

released to a lighter duty job. The claimant did not

return to work but instead drew social security

disability. This claim has previously been to the Court

of Appeals on the issue of wage loss. The Court affirmed

the Commission’s finding that the claimant was not

entitled to any wage loss disability benefits in

addition to his permanent anatomical impairment. The

claimant is now requesting additional medical treatment

by Dr. Charles Schulze for pain and insomnia. 

Ark. Code Ann. §11-9-508(a)(Supp. 2005)

provides that an employer shall provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee. Wal-Mart Stores, Inc. v. Brown, 82 Ark. App.

600, 120 S.W.3d 153 (2003). However, employers are only
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liable for medical treatment and services which are

deemed reasonably necessary for the treatment of the

employee’s injuries. DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987). The employee has the burden

of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary for the

treatment of the compensable injury. Wal-Mart, supra;

GEO Specialty Chemical v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Dalton v. Allen Eng’g Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999). What constitutes

reasonable and necessary medical treatment is a question

of fact for the Commission. Wackenhut Corp. v. Jones, 73

Ark. App. 158, 40 S.W.3d 333 (2001); White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Air Compressor Equipment v. Sword, 69 Ark. App.

162, 11 S.W.3d 1 (2000); Gansky v. Hi-Tech Engineering,

325 Ark. 163, 924 S.W.2d 790 (1996). 

Further, when the primary injury is shown to

have arisen out of and in the course of employment, the

employer is responsible for any natural consequence that

flows from that injury. Wackenhut, supra. The basic test

is whether there is causal connection between the two

episodes. Id. When assessing whether medical treatment

is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed
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procedure and the condition it is sought to remedy.

Gardner v. Area Agency on Aging, Full Commission

Opinion, January 4, 2006 (Claim No. F302438); Jones v.

Seba, Inc., Full Commission Opinion, December 13, 1989

(Claim No. D512553). 

In my opinion, a review of the evidence

demonstrates that the claimant is not entitled to any

additional medical treatment. The medical records of Dr.

Schulze show that he has been treating the claimant

since February of 2004. Most of his records are

identical. The same things are repeated over and over

again in his reports. All it appears Dr. Schulze is

doing is prescribing medication for the claimant. He had

the claimant return to his office every four months. In

fact, the claimant testified that Dr. Schulze’s

treatment was not making him any better but he needed

Dr. Schulze’s treatment to keep from getting worse. Dr.

Schulze recommended that the claimant undergo another

EMG NCV study. 

The respondent’s sent the claimant to Dr.

James Adametz for an independent medical evaluation. Dr.

Adametz opined:

My assessment is that this gentleman
had a disc herniation and apparently
has had appropriate treatment. He
complains of residual symptoms, but
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has really no objective findings. He
was given a permanent partial
impairment, which seems reasonable.
I do not really think that he needs
any additional testing at this
point. The only treatment that he
might need would be some
intermittent medication such as the
Naproxen or Trazadone that he has
been given for this.

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact. Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996). Moreover, the Commission has

the authority to resolve conflicting evidence and this

extends to medical testimony. Foxx v. American Transp.,

54 Ark. App. 115, 924 S.W.2d 814 (1996). The Commission

has the duty of weighing the medical evidence as it does

any other evidence, and the resolution of any

conflicting medical evidence is a question of fact for

the Commission to resolve. Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain

v. Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony. Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992). However, it is well

established that the determination of the credibility
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and weight to be given a witness’s testimony is within

the sole province of the Workers’ Compensation

Commission. Wal-Mart Stores, Inc. v. Sands, 80 Ark. App.

51, 91 S.W.3d 93 (2002). The Commission is not required

to believe the testimony of the claimant or any other

witness, but may accept and translate into findings of

fact only those portions of the testimony it deems

worthy of belief. McClain, supra. 

The Commission is never limited to medical

evidence in arriving at its decision. Moreover, it is

well within the Commission’s province to weigh all the

medical evidence and determine what is most credible.

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d

560 (2002). The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight and

credibility of the opinion and medical evidence. Id. In

addition, the Commission has the authority to accept or

reject a medical opinion and determine its medical

soundness and probative force. Green Bay Packaging v.

Bartlett, 67 Ark. App. 332, 999 S.W.2d 695 (1999). The

Commission’s resolution of the medical evidence has the

force and effect of a jury verdict. McClain, supra. 

The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight of the

opinion. Further, a medical opinion based solely upon
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claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is

not a substitute for credible evidence. Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617). The Commission is

not bound by a doctor’s opinion which is based largely

on facts related to him by claimant where there is no

sufficient independent knowledge upon which to

corroborate the claimant’s claim. Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

Moreover, the Commission need not base a decision on how

the medical profession may characterize a given

condition, but rather primarily on factors germane to

the purposes of the Workers’ Compensation Law. Weldon v.

Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d 179

(1996).

I find that Dr. Adametz’s opinion should be

given more weight than the opinion of Dr. Schulze. All

Dr. Schulze has done is prescribe medication for the

claimant. He’s written virtually the same report every

four months since the claimant first sought treatment

from him in 2004. The claimant admitted that he is no

better getting treatment from Dr. Schulze. Intermittent

medication can be provided by the claimant’s general

practice physician. It is not necessary for the claimant
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to see a specialist to get refills for medication when

those medications can easily be monitored and prescribed

by his family physician. The additional testing is also

not necessary. According to Dr. Adametz, the claimant

has reached maximum medical improvement and has received

all the appropriate medical treatment. He only needs

medication on an intermittent basis.

Accordingly, I find that the claimant has

failed to prove by a preponderance of the evidence that

he is entitled to additional medical treatment with Dr.

Schulze. The claimant is entitled to receive

prescriptions but the management of those should be with

the claimant’s family physician and not a specialist.

Therefore, for all the reasons set forth herein, I must

respectfully dissent from the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


