BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F012404 & F410267

ALFRED HI LL,
EMPLOYEE CLAI MANT

COOPER STANDARD AUTOMOTI VE | NC. ,
EMPLOYER RESPONDENT

CONSTI TUTI ON STATE SERVI CES,
TPA RESPONDENT
OPI Nl ON FI LED JANUARY 15, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE AARON L. MARTI N,
Attorney at Law, Fayetteville, Arkansas.

Respondent represented by the HONORABLE M CHAEL J. DENNI S,
Attorney at Law, Pine Bluff, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed March 14, 2007. The administrative |aw judge
found that the clainmant did not prove he was entitled to
additional benefits. After reviewing the entire record de
novo, the Full Comm ssion affirnms the adm nistrative | aw

j udge’ s opi ni on.
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. H STORY

Al HIl, age 39, testified that he graduated from hi gh
school and had attended college for three years, nmgjoring in
fi nance and banking. The parties stipulated that the
enpl oynment rel ationship existed on Cctober 1, 2000 and that
t he clai mant sustai ned a conpensable injury on that date.
The parties stipulated that the clainmant received a 7%
anatom cal inpairnment rating on June 22, 2001, and that the
rating was paid in full on May 16, 2002. The cl ai mant
testified that he returned to work for Cooper follow ng the
Cct ober 1, 2000 conpensable injury. The claimnt agreed on
cross-exam nation that he earned “the sanme noney” as before
t he conpensabl e injury.

The parties stipulated that the clainmant sustained a
conpensabl e | ower back and | unbar spine injury on Septenber
21, 2004. The claimant testified that he was | oadi ng
inserts into a press, and “Wen | reached over to |oad the
inserts in the machi ne, ny back popped. Trenendous pain
proceeded to go down ny left leg.” The claimant testified
that he did not work after Septenber 21, 2004.

The cl ai mant began treating with Dr. D Orsay D. Bryant,
[l on Cctober 7, 2004:
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The patient is a 36 year old nmale with a conpl ai nt
of severe | ow back pain. The patient stated his
date of injury was Septenber 21, 2004. He stated
that he was bending to | oad when his back “popped”
and his | ow back becane painful and radi ated down
the lower extremties....The patient stated he was
unable to wal k effectively and performhis job as
an injection press operator. The patient did have
an MRl which did reveal the presence of disc

di sease. The patient has seen both Dr. D ckens
and Dr. Cathey in the past for neurosurgical

eval uation. He has al so seen ne on several
occasions, as | initially saw himfour years ago
for his | ow back condition. The patient stated
that he has had treatnment wi thout relief.

PHYSI CAL EXAM NATI ON: Tenderness and spasmin the
right, left and mdline of the | ow back; ful
straight leg raises, |lower extremty reflexes and
neur ovascul ar status intact.

X- RAY EXAM NATI ON: Lunbar spine negative for acute
bony injury.

Dr. Bryant gave the follow ng inpression: “Lunbar
strain with degenerative disc di sease and disc herniation as
per the MRI.” Dr. Bryant planned conservative treatnent and
schedul ed followup visits. Dr. Bryant noted on October 28,
2004, “He has spasmin the right and left | ow back. The
pati ent has been seen previously by two neurosurgeons in
previous years. He is not interested in surgical
I ntervention. He will continue on conservative
managenent....He was given light duty restrictions.” Dr.
Bryant noted on Novenber 11, 2004 that the clai mant was

slowy inproving in physical therapy. Dr. Bryant gave the
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claimant a left SI joint injection in the back, “w th good
relief.” Dr. Bryant continued conservative nmanagenent.

Dr. Bryant re-evaluated the claimant on February 7,
2005: “He has spasmin the right, left and mdline of the
| ow back. He had an FCE which did place himon restrictions
in the |ight nedium physical demand |evel. He stated that
he was offered a disability pension, and he is pondering
this.”

Dr. Bryant reported on April 28, 2005:

The patient comes today for evaluation of his
back. He has persistent |ow back pain. He has
not been able to return to work because there is
no job for him He has worked at Cooper for 14
years. He is also a pastor of a church which he
has undertaken for the past six nonths....He has
spasmin the right and | eft |ow back.

The patient has applied for benefits of the
di sability pension at the Cooper program

FOLLOW UP: As needed.
The claimant testified, “One norning | was brushing ny
- Cetting ready to go - | laid some clothes on ny bed and |
went to the bathroomto brush ny teeth. Wen | bent over,
it just went out and so | had some concerns so | went back
to Doctor Bryant.”
The claimant returned to Dr. Bryant on Septenber 1,

2005: “The patient admts to persistent severe | ow back pain
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which is increasing in intensity. He is a mnister. Heis
currently not working. The patient has not yet reached WM.
He does have |unbar disc disease and disc herniations as per
his history. An MR was ordered as he has | ower extremty
parest hesias. He was given nedication. He has not worked
for a great deal of tinme and is currently doing his
pastoral /m nisterial duties.”

An MRl study of the claimant’s |unbar spine was done on
Sept enber 21, 2005:

The sagittal images reveal proni nent posterior
disc bulging or protrusion at L4-5. M der disc
protrusion is seen at L2-3 and to a | esser extent
at L1-2 and L5-S1.

This inpression was al so corroborated on a
transaxial Tl and T2 wei ghted sequences show ng

m | d posterocentral disc bulging at L5-S1

i ndenting the thecal sac. This can be interpreted
as mld disc herniation.

Sections through the L4-5 discs reveal prom nent
posterior disc bulging probably indenting the
thecal sac with narrowi ng of the neural foram na.
Sections through L3-4 discs reveal no disc

herni ation. Sections through the L2-3 discs
reveal posterocentral and nedial disc herniation
slightly to the left of the mdline.

Sections through the L1-2 discs reveal mld
posterior disc bulging barely seen to indent the

t hecal sac. Conparison was nade to the 19'" of

Oct ober 2000 study and these changes on the |ater
study seens (sic) to have worsened significantly
as conpared to the earlier studies. The posterior
di sc herniation or disc bulging was al so seen at
the L4-5 disc on the 2000 study. The L2-3 disc
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herniation is seen to be worse. The
posterocentral disc herniation at L5-S1 is al so
new and not seen on the prior study.
The claimant returned to Dr. Bryant on October 12,
2005: “The patient was infornmed of his MRl results. He has
persi stent | ow back pain with |ower extremty paresthesias.
In conparison with his fornmer MR, his herniated disc
di sease has worsened. The patient previously saw Dr. Cathey
sone years ago for his | ow back and deci ded not to proceed
W th operative managenent. The patient is a suitable
candi date for reevaluation by Dr. Cathey. He was given
medi cation and he will followp with ne on an as needed
basi s.”
Dr. Bryant noted on Novenber 3, 2005, “The patient does
conplain of |ow back pain with left |ower extremty
par est hesi as. The EME NCS study was normal. However, the
pati ent does have |unbar disc disease. Dr. Cathey did
reconmend epidural injections to the |unbar spine. As per
Dr. Cathey’s recommendati ons, an appoi ntnent was made at the
Medi cal Center of South Arkansas to receive the injection
fromthe anesthesiol ogy departnent.”
Dr. Liviu Anca exam ned the clai mant on Novenber 10,

2005 and di agnosed, “1. Left lunbar radicul opathy. 2.
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Lower back pain. 3. Mofascial pain.” Dr. Anca perforned
trigger point injections.
The claimant followed up with Dr. Bryant on Decenber
29, 2005: “He does have herniated discs as per the MRl of
his |l unbar spine. He has been under the care of Dr. Anca
and he has received three epidural steroid injections by Dr.
Anca, anesthesi ol ogist at the Medical Center of South
Arkansas. He is currently not working. He does have a
previ ous FCE eval uati on which has determ ned that he is not
able to performat his former job.”
The claimant followed up with Dr. Bryant on February
27, 2006:
The patient has persistent |ow back pain,
increased with the cold weather. He has
t enderness and spasmin the left |ow back. The
patient had epidural injections with some relief.
They were basically successful but the effects are
wearing off. The patient does have a herni ated
disc in his back as per the MRl but is not a
surgical candidate. The patient was given
medi cati ons. Conservative managenent is indicated
and he will followp with ne on an as needed
basi s.
Dr. Bryant noted on April 4, 2006, “The patient has
persistent | ow back pain. He has increased spasmin the
| eft | ow back. He has spasmin the right | ow back. He has

| unbar di sc di sease. The patient was given
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medi cations....He will followp with ne on an as needed
basis.”

The | ast nedical report of record fromDr. Bryant was
dated June 8, 2006:

The patient conplains of |eft heel pain and
nunbness. It radiates fromthe back. He has pain
on wei ghtbearing. He is considering undergoing
epidural injections. He has chronic spasm of the
| ow back. X-rays of the left foot are negative
for acute bony injury. He has tenderness at the
pl antar fasci a.

Dr. Bryant planned conservative treatnent. The
claimant testified that he had seen Dr. Bryant after the
June 8, 2006 visit and that Dr. Bryant had prescribed
medi cati on.

A pre-hearing order was filed on Novenber 1, 2006.
According to the pre-hearing order, the claimant contended,
anong ot her things, that he was entitled to tenporary total
disability benefits from Septenber 1, 2005 to a date yet to
be determ ned. The clainmant contended that although he
received an inpairnent rating in 2001, he “entered a new
heal i ng period on Septenber 21, 2005 when he suffered a
recurrence/ aggravation of his previous back injury.” The
cl ai mant contended that he was entitled to “additi onal

per manent partial disability benefits in the formof wage

| oss....The claimant has not received any bona fide offers
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to return to work earning the sane or greater wages he was
earning prior to his conpensable injury.”

The respondents contended that the claimant was not
entitled to additional tenporary total disability benefits
or additional wage-loss disability.

According to the Novenber 1, 2006 pre-hearing order,
the claimant listed the following issues for litigation: “1.
Whet her the claimant is entitled to additional tenporary and
total disability benefits from Septenber 1, 2005 to a date
yet to be determned. 2. Wether the clainmant is entitled
to additional pernmanent partial disability benefits in the
formof wage loss. 3. Wiether the claimant is entitled to
a controverted attorney’s fee for the indemity benefits
sought . ”

The respondents listed the follow ng issues for
litigation: “1. Entitlenent to additional tenporary tota
disability benefits and additional permanent parti al
disability benefits (wage loss). 2. Statute of limtations
for additional benefits for the Cctober 1, 2000 injury.”

A hearing was held on Decenber 21, 2006. The cl ai mant
testified that he had been serving as a pastor for about two
years and that he earned two-hundred dollars a nmessage. The

claimant testified that he had begun working as a part-tine
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bus driver for a local school district. The claimant
testified on cross-exam nation that he had worked as an
el enentary teacher’s aide beginning in August 2006. The
claimant testified on cross that he had retired from Cooper,
“Oficially I think it was March 1.7

The adm nistrative | aw judge found, anong ot her things,
that the statute of limtations barred a request for
additional benefits for the October 1, 2000 injury. The ALJ
found that the claimant did not prove he was entitled to any
tenporary total or tenporary partial disability for any
period on or after Septenber 1, 2005. The ALJ found that
the claimant did not prove he had sustai ned any anatomi cal
I npai rment or wage-loss disability. The clainmant appeals to
the Full Comm ssi on.

1. ADJUDI CATI ON

A. Statute of limtations

Ark. Code Ann. 811-9-702(b) provides:

(1) I'n cases where any conpensation, including

di sability or medical, has been paid on account of
injury, a claimfor additional conpensation shal
be barred unless filed with the comm ssion wthin
one (1) year fromthe date of the |ast paynent of
conpensation or two (2) years fromthe date of the
i njury, whichever

is greater.
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In the present matter, the parties stipulated that the
cl ai mant sustai ned a conpensable injury on Cctober 1, 2000.
The parties stipulated that a subsequent anatom cal
inmpairnment rating was paid in full on May 16, 2002. The
claimant did not file a claimfor additional conpensation
within one (1) year of the |last paynent on May 16, 2002 or
two (2) years after the Cctober 1, 2000 conpensable injury.
The Full Comm ssion therefore affirnms the admnistrative | aw
judge’s finding that the statute of limtations bars a
request for additional benefits for the clainmant’s Cctober
1, 2000 conpensable injury.

B. Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that he is entitled
to additional nedical treatnent. Wal-Mart Stores, Inc. V.
Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003). What
constitutes reasonably necessary nedical treatnment is a
question of fact for the Conm ssion. Dalton v. Allen Eng’g

Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).
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In the present matter, the parties stipulated that the
cl ai mant sustai ned a conpensabl e | ower back and | unbar spine
injury on Septenber 21, 2004. Dr. Bryant exam ned the
cl aimant on October 7, 2004 and noted that an x-ray of the
| unbar spine was negative for an acute bony injury. Dr.
Bryant noted that an MRl showed “the presence of disc
di sease.” Dr. Bryant’s inpression was “Lunbar strain with
degenerative disc disease and disc herniation as per the
MRI.” Dr. Bryant did not opine that any herniation shown on
MRl was the result of the Septenber 21, 2004 | unbar strain.

Dr. Bryant noted on April 28, 2005 that the clai nant
had persistent | ow back pain. Dr. Bryant noted back spasm
but released the claimant to follow up “as needed.” The
Full Comm ssion finds that the claimant did not continue in
a healing period for his conpensabl e |unbar strain beyond
April 28, 2005. The record does not denonstrate, and Dr.
Bryant did not opine, that the back spasm noted on April 28,
2005 was causally related to the Septenber 21, 2004
conpensabl e | unbar strain. The instant claimant did not
prove that any nedical treatnent rendered after April 28,
2005 was reasonably necessary in connection with the
Sept enber 21, 2004 conpensable injury.

C. Tenporary Disability
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Tenporary total disability is that period within the
healing period in which the enpl oyee suffers a total
incapacity to earn wages, whereas tenporary parti al
disability is that period wthin the healing period in which
t he enpl oyee suffers only a decrease in his capacity to earn
t he wages he was receiving at the tine of the injury. Ark.
State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392
(1981). *“Healing period” means “that period for healing of
an injury resulting froman accident.” Ark. Code Ann. 811-
9-102(12). Wether a claimant’s healing period has ended is
a question of fact for the Comm ssion. K II Constr. Co. v.
Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

In the present matter, the adm nistrative |aw judge
found that the clainmant did not prove he was entitled to
tenporary total or tenporary partial disability benefits
after Septenmber 1, 2005. The Full Commission affirns this
finding. The parties stipulated that the clai mant sustai ned
a conpensabl e injury on Septenber 21, 2004. As we have
noted, the record denonstrates that the conpensable injury
was di agnosed as a lunbar strain, and there is no evidence
showi ng that the clainmant sustained an acute herniated disc
as a result of the conpensable |unbar strain. The Ful

Conmi ssi on has determ ned ante that the claimant did not
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remain within a healing period for his |unbar strain after
Dr. Bryant’'s release on April 28, 2005. The claimnt did
not seek additional nedical treatnment until he returned to
Dr. Bryant on Septenber 1, 2005. Although the clai mant
testified that his back “went out” at honme while bending
over to brush his teeth, Dr. Bryant’s Septenber 1, 2005 note
di d not describe any such event. W recognize Dr. Bryant’s
statenment on Septenber 1, 2005, that is, “The patient has
not yet reached MM.” The Conm ssion has the authority to
accept or reject a nedical opinion and the authority to
determne its probative value. Poulan Weed Eater v.
Marshall, 79 Ark. App. 129, 84 S.W3d 878 (2002). The
wei ght of evidence in the present case does not show t hat
the claimant remained in a healing period on Septenber 1,
2005 or re-entered a healing period on that date for his
Sept enber 21, 2004 conpensabl e |unbar strain. Dr. Bryant’s
| one notation on Septenber 1, 2005 that the clainmant had not
reached maxi mum nedi cal inprovenent is entitled to mnina
wei ght .

An MRl of the claimant’s |unbar spine was perforned on
Sept ember 21, 2005. This MR study generally showed bul gi ng
at L4-5; a protrusion at L2-3, L1-2, and L5-S1; bulging at

L5-S1; herniation at L2-3; bulging at L1-2; and herniation
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at L5-S1. The evidence does not show that any of these
abnormalities were causally related to the Septenber 21,
2004 compensabl e lunbar strain. Dr. Bryant opined on

Oct ober 12, 2005 that the claimant’s “herni ated di sc di sease
has worsened.” The record does not denonstrate that

wor sening of the claimant’s disc di sease was caused by the
Sept enber 21, 2004 conpensable injury or by another other
wor kpl ace event. Nor were any of these abnormalities
causally related to the claimant’s back “going out” while he
was brushing his teeth at hone.

The record does not show that the instant clainmnt re-
entered a healing period for his conpensable injury on
Septenber 1, 2005 or any other date. The Full Conm ssion
therefore affirns the admnistrative | aw judge’'s finding
that the claimant did not prove he was entitled to tenporary
total or tenporary partial disability benefits after
Sept enber 1, 2005. The evidence does not denonstrate that
the “chronic spasnf in the claimant’s | ow back noted by Dr.
Bryant on June 8, 2006 was in any way causally related to
t he Septenber 21, 2004 conpensable injury. Nor does the
claimant’ s chronic spasm show that the claimnt remained in
a healing period for his conpensable injury.

D. Permanent Disability
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The Workers’ Conpensation Conm ssion has adopted the

Guides to the Evaluation of Permanent |npairnent (4'" ed.

1993), published by the American Medical Association, as an
i mpai rment rating guide. W irkers’ Conpensation Laws And
Rul es, Rul e 099.34; Ark. Code Ann. 811-9-522(g). Any
determ nation of the existence or extent of physical

i mpai rment shall be supported by objective and neasurabl e
physical or nmental findings. Ark. Code Ann. 811-9-
704(c)(1)(B). Permanent benefits shall be awarded only upon
a determnation that the conpensable injury was the major
cause of the disability or inmpairnment. Ark. Code Ann. 811-
9-102(F) (ii)(a). “Ma or cause” neans nore than fifty
percent (50% of the cause, and a finding of major cause
shal | be established according to the preponderance of the
evidence. Ark. Code Ann. 811-9-102(14).

In the present matter, the adm nistrative |aw judge
found that the clainmant did not prove that he had sustained
any permanent physical inpairnment as a result of the
Sept enber 21, 2004 conpensable injury. The Full Comm ssion
affirnms this finding. There is sinply no evidence
denonstrating that the claimant sustained a herniated disc
as a result of the Septenber 21, 2004 accident. Dr. Bryant

did not opine that the clainmant herniated a disc and of
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course Dr. Bryant did not assign a permanent rating. Nor is
there any relevant provision in the Guides which would
enabl e the Commi ssion to assess a permanent anat om cal
i mpairment rating for the instant claimant. Since the
i nstant cl ai mant did not prove that he had sustai ned any
degree of permanent physical inpairnment as a result of his
Sept enber 21, 2004 |unbar strain, the claimant’s claimfor
wage-1o0ss is noot. See, Wal-Mart Stores, Inc. v. Connell
340 Ark. 475, 10 S.W3d 882 (2000).

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the applicable statute of
limtations bars the claimnt’s request for benefits rel ated
to the Cctober 1, 2000 conpensable injury. The clainmnt did
not prove that additional nedical treatnment after April 28,
2005 was reasonably necessary in connection with the
Sept enber 21, 2004 conpensable injury. The claimant did not
prove that he was entitled to tenporary total disability or
tenporary partial disability benefits after the end of his
heal i ng period on April 28, 2005. The record does not
denonstrate that the clainant re-entered a healing period at
any tinme after April 28, 2005. The clainmant did not prove
that he had sustai ned any pernmanent anatom cal inpairnent as

a result of his Septenber 21, 2004 conpensable injury.
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Because the record does not denobnstrate that the clai mant
sust ai ned any degree of permanent anatom cal inpairnent, the
claimant’s claimfor wage-loss disability is nmoot. The Ful
Conmi ssion affirns the adm nistrative |aw judge’ s denial of
additional benefits, and this claimis denied and di sm ssed.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRI NG & DI SSENTI NG GPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority’s opinion. Specifically, |
agree that the statute of limtations bars the claimant
fromreceiving additional nedical benefits fromhis 2000
conpensabl e injury. However, | respectfully dissent from
the Majority’s finding that the claimant’s healing
period ended on April 28, 2005 and that any nedi cal
treatnent after this date was not reasonable and

necessary. As such, the Majority erroneously determ ned
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that the claimant is not entitled to tenporary total
disability after April 28, 2005.

Based upon a de novo review of the record in
its entirety, | find the claimnt suffered an
aggravation of a pre-existing condition on Septenber 21,
2004 while in the enploynent of the respondents.
Specifically, the respondents stipulated that the
cl ai mant sustai ned a conpensable injury to his | ow back
on Septenber 21, 2004. Furthernore, | find that the
clai mant suffered a recurrence of his Septenber 21,
2004, admttedly conpensable injury on Septenber 1
2005. As such, | find that the claimant is entitled to
addi ti onal nedical and tenporary total disability
benefits. Additionally, | find that the claimant has not
yet reached the end of his healing period, and
therefore, the issues of wage | oss and pernmanent
i mpai rment were properly reserved. Therefore, | nust
respectfully dissent.

The cl ai mant sustained an admttedly
conpensabl e injury to the | ower back on October 1, 2000.
It was accepted by the respondents and the clai mant was

given a 7% inpairnment rating to the body as a whole. The
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respondents made their |ast paynent to the claimant on
May 7, 2002. The claimant did not seek any nedi cal
treatment for his | ower back in 2003.

On Septenber 21, 2004, the clainmant testified
that he injured his |l ower back again while in the
enpl oynment of the respondents. The claimant testified:

| was working at Cooper Tire &

Rubber of Cooper Standard

Aut onoti ve, and we run machi nes

cal |l ed presses. You know, you just

open themup to make a long story

short, you open themup, but we have

to load inserts in themto nmake a

part. When | reached over to | oad

the inserts in the machi ne, ny back

popped. Trenendous pain proceeded to

go down ny left |eg.
The clainmant testified that he reported the injury and
was receiving nmedical treatnment for his back and had not
returned to work since Septenber 21, 2004. The cl ai mant
testified that he had not obtained a full release by the
doctor and the respondents did not have any |light duty
work available to him

The claimant testified that on Septenber 1,
2005, he was getting ready to go when he went into the
bathroomto brush his teeth. The claimant testified that

when he bent over, his back just went out, and he went
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to Dr. Bryant for treatnment. The clainmant testified that
he now has weakness and tingling in his left |eg and

t remendous back pain. The clainmant also testified that
he linps to get around, and that he is on Hydrocodone
and Skel axin for the pain. The claimant testified that
on a “bad day” all that he can do is lay around on the
fl oor and el evate his |egs.

The claimant testified that he cannot hold
down a regular job due to the pain. However, the
claimant testified that he does serve as a pastor at his
church. The claimant testified that he currently
delivers approximately two to three sernons a nonth and
i s conpensated $200 per sernon. The claimant testified
that he has been doing this work for about two years.
Addi tionally, he has served as a substitute bus driver
for Union Parish School Board in Farnerville since
Novenber 9, 2006, and he earns approxi mtely $100 a week
at that job. The claimant testified that he does not
performthis job every day, and sonetinmes he only works
in the norning or only in the evening. Additionally,
the claimant testified that he works as a Pre-K

teacher’'s aid in the Union Parish School, where he earns
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approxi mately $891.62 per nonth. He testified that he
has been performng this job since August of 2006.
Accordi ngly, the clainmant earns approxi mately $1600 per
nonth in addition to $891 in retirenent benefits.

The claimant reported the injury and was
referred by the respondents to SAMA Heal t hcare Services,
where it was noted that the claimant suffered from back
pai n, paraspi nous nuscl e spasns, and nunbness in his
left leg. On Cctober 1, 2004 an MRl was ordered. The MR
reveal ed that the clainmant had bugling at L2-3 and
herni ated discs at L1-2 and L4-5. Specifically, the M
revealed that the mld to noderate omni directiona
herni ati on of the nucl eus pul posus was encroachi ng on
the thecal sac at L4-5. The claimant was then referred
to Dr. D Orsay Bryant, an orthopaedi c surgeon

The claimant was first seen by Dr. Bryant on
October 7, 2004. Dr. Bryant’s nedical notes report:

The patient is a 36 year old nale

with a conplaint of severe | ow back

pain. The patient stated his date of

I njury was Septenber 21, 2004. He

stated that he was bending to | oad

when his back “popped” and his | ow

back becane painful and radiated

down the | ower extremties. The

patient then saw Marsha Ford, the
nurse practitioner, who issued



H 1l - F012404 & F410267 23

medi cati on which the patient stated

was unsuccessful. The patient stated

that he was unable to wal k

effectively and performhis job as

an injection press operator. The

patient did have an MRl which did

reveal the presence of disc disease.

The patient has seen both Dr.

Di ckens and Dr. Cathey in the past

for neurosurgical evaluation. He has

al so seen nme on several occasions,

as | initially saw himfour years

ago for his | ow back condition. The

patient stated that he has had

treatment without relief.
Dr. Bryant also noted that the clainmant suffered from
tenderness and spasns in the right, left, and mdline of
the | ow back. Dr. Bryant’s inpression was that the
claimant had a lunbar strain with degenerative disc
di sease and disc herniation as per the MR

The cl ai mant continued treating with Dr.
Bryant, receiving physical therapy and conservative
treatnment. The claimant saw Dr. Bryant on Cctober 14,
2004, Cctober 28, 2004, Novenber 11, 2004, and Decenber
2, 2004. The nedical reports indicate that the clai mant
continued suffering spasnms in his back, but that
physi cal therapy did help.

On February 7, 2005, the clainmant again

treated with Dr. Byrant, whose nedical notes state:
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The patient conmes today for re-

eval uation of his | ow back pain. He
has spasmin the right, left and

m dline of the | ow back. He had an
FCE which did place himon
restrictions in the |ight nmedium
physi cal denmand | evel. He stated
that he was offered a disability
pensi on, and he is pondering this.

On April 28, 2005, Dr. Bryant’s nedica
records reveal that the claimant had not yet returned to
wor k because there was no job for him Additionally, Dr.
Bryant noted that the claimant suffered spasns in the
|l eft and | ow back. Dr. Bryant did not place the claimant

at WM .
On Septenber 1, 2005, the claimnt again saw
Dr. Bryant. Dr. Bryant’s nedical records state:

The patient admts to persistent
severe | ow back pain which is
increasing in intensity. He is a
mnister. He is currently not
wor ki ng. The patient has not yet
reached MM . He does have a | unbar
di sc di sease and herni ations as per
his history. An MRI was ordered as
he has | ower extrem ty parathesi as.
He was gi ven nedi cation. He has not
wor ked for a great deal of tinme and
is currently doing his

pastoral /mnisterial duties.

An MRl was preforned on Septenber 21, 2005,

whi ch reveal ed:
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...showing mld posterocentral disc
bul ging at L5-S1 indenting the
thecal sac. This can be interpreted
as mld disc herniation.

Sections through L4-5 discs reveal
prom nent posterior disc bulging
probably indenting the thecal sac

wi th narrow ng of the neural

foram ns. Sections through L3-4

di scs reveal no disc herniation.
Sections through the L2-3 discs
reveal posterocentral and nedi al
disc herniation slightly to the left
of the mdline.

Sections through the L1-2 discs
reveal m|d posterior disc bulging
barely seen to indent the thecal

sac. Conparison was nmade to the 19'"
of Cctober 2000 study and these
changes on the later study seens to
have worsened significantly as
conpared to the earlier studies. The
posterior disc herniation or disc
bul gi ng was al so seen at the L4-5

di sc on the 2000 study. The L2-3
disc herniation is seen to be worse.
The posterocentral disc herniation
at L5-S1 is al so new and not seen on
the prior study.

Dr. Bryant reviewed the MRI and on Cctober 12,
2005, he opi ned:

[ The claimant] has persistent |ow
back pain wth [ower extremty

par at hesi as. I n conparison with his
former MR, his herniated disc

di sease has wor sened.
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Dr. Bryant referred the claimant back to Dr. Cathey for
reeval uati on.

On Novenber 3, 2005, Dr. Bryant noted that the
cl ai mant had seen Dr. Cathey and was receiving epidural
injections to the lower spine. Dr. Bryant al so noted
that the claimnt’s EMJ NCS study was nornal .

The claimant treated with Dr. Anca on Novenber
10, 2005. Dr. Anca noted that in 2000 the claimant had
suffered a previous | ower back injury with left |unbar
radi cul opathy. Dr. Anca noted that the claimant had been
worse for approximately two nonths. Dr. Anca noted that
the claimant’s pain started in the | ower |unbar area and
radiated to the posterior aspect of his left thigh and
calf. Dr. Anca noted that the clainmant’s pain | evel was
brought down with hydrocodone and anti-inflammtories as
wel | as Skel axin.

Dr. Anca also reviewed the claimant’s M
whi ch had been perforned on Septenber 21, 2005. Dr.
Anca’ s notes state:

On 9/21/05, MRl denonstrated

prom nent posterior disc bulging or

protrusion at L4-L5. MIlder disc

protrusion is seen at L2-L3 and to a

| esser extent at L1-L2 and L5-S1
I ndicating the thecal sac that can
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be interpreted as m|d disc
herni ati on. Sections through the L4-
L5 disc reveal prom nent posterior

di sc bul gi ng probably indenting the
thecal sac with narrowi ng of the
neural foram na. Sections through
the L1-L2 discs reveal mld
posterior disc bulging barely seen
to indent the thecal sac. Conparison
was nmade to 10/ 19/00 study and these
changes on the | atest study seemto
have worsened significantly as
conpared to earlier studies. The L2-
L3 disc herniation is seen to be

wor se over the posterior central
disc herniation at L5-S1. It is new
and not seen on the prior study. The
posterior disc herniation or disc
bul ging as al so seen at the L4-L5

di sc on the 2000 study.

Dr. Anca’'s notes reveal that the claimnt suffered not
only a worsening of his original condition, but that he
al so suffered a new herniation

On Decenber 29, 2005, Dr. Bryant noted that
the FCE determined that the claimant was not able to
performat his forner job. The clainmant continued to
treat with Dr. Bryant February 27, 2006, April 4, 2006,
and June 8, 2006.

The cl ai mant sustai ned an aggravation of a
pre-existing condition on Septenber 21, 2004. There is
no question that the claimnt previously sustained a

conpensabl e | ow back injury on Cctober 1, 2000, for



H 1l - F012404 & F410267 28

which the claimnt |ast received treatnent in 2002.
However, the respondents stipulated that the clai mant
sust ai ned an admittedly conpensabl e | ow back injury on
Sept enber 21, 2004. As such, the respondents shoul d be
held to be liable for the nedical treatnment that the
claimant is entitled to pursuant to the conpensabl e

i njury.

First, in 2004 the claimnt suffered an
aggravation to his original injury. In workers’
conpensation |aw, an enployer takes the enpl oyee as he
finds him and enpl oynent circunstances that aggravate
pre-existing conditions are conpensable. Heritage
Bapti st Tenple v. Robinson, 82 Ark. App. 46, 120 S.W3d

150 (2003). An aggravation of a pre-existing non-
conpensabl e condition by a conpensable injury is,
itself, compensable. 1d. An aggravation, being a new
injury with an i ndependent cause, nust neet the
definition of a conpensable injury in order to establish
conpensability for the aggravati on.

The claimant’s 2004 injury is an aggravation
of his original injury. The claimant had reached MM for

the initial 2000 injury and was given a 7% i npai r ment
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rating to the body as a whole. The claimant was able to
continue working after this incident and did not
continue to seek nedical treatnent. The claimnt’s |ast
known treatnent for this injury was in 2002.

The claimant testified that on Septenber 21,
2004, while working on a machi ne press, he reached over
to load the inserts in the machine, and his back popped.
The claimant testified that trenmendous pain proceeded to
go down his left leg. The claimant did not have back
pain prior to Septenber 21, 2004. The cl ai mant was
treated at SAVA Heal t hcare Services, where it was noted
that the claimnt suffered from back pain, paraspinous
nmuscl e spasns, and nunbness in his left |leg. On Cctober
1, 2004, an MRl revealed that the claimant had bul gi ng
at L2-3 and herniated discs at L1-2 and L4-5.
Specifically, the MRl revealed that the mld to noderate
omi di rectional herniation of the nucl eus pul posus was
encroaching on the thecal sac at L4-5.

The claimant was then referred to Dr. D O say
Bryant, an orthopaedi c surgeon. The clai nant was first
seen by Dr. Bryant on Cctober 7, 2004. Dr. Bryant’s

medi cal notes report that the clainmant was unable to
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wal k effectively and performhis job as an injection
press operator. Dr. Bryant al so noted that the clai mant
suffered fromtenderness and spasns in the right, left,
and mdline of the |ow back. Dr. Bryant’s inpression was
that the claimnt had a |lunbar strain with degenerative
di sc di sease and disc herniation as per the M

The clai mant continued treating with Dr.
Bryant, receiving physical therapy and conservative
treatment. The claimant saw Dr. Bryant on Cctober 14,
2004, Cctober 28, 2004, Novenber 11, 2004, Decenber 2,
2004, and February 7, 2005. The nedical reports indicate
that the claimant continued suffering spasns in his
back, but that physical therapy did help. On April 28,
2005, Dr. Bryant noted that the claimnt suffered spasns
in the left and | ow back. Dr. Bryant did not place the
claimant at MM .

The respondents stipulated that the Septenber
21, 2004, injury was conpensable. Generally speaking, a
stipulation is a voluntary agreenent between opposing
parties that is the equival ent of undisputed proof that
| eaves nothing for the fact finder to decide regarding

the stipulated fact. Jesse Tedder v. Fluor Corporation,
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_ Ark. App. __, __ S.W3d ___ (2007); citing, Death

& Permanent Total Disability Fund v. Legacy Ins. Servs.,

95 Ark. App. 189, = S . W3d ___ (2006). Accordingly,
the claimant sustained an injury in 2000, then reached
MM and had not experienced pain in his |ower back since
2002. On Septenber 21, 2004, the claimant’s pre-existing
condi tion was aggravated by the admttedly conpensabl e
injury. The respondents stipulated that the clai mant
sust ai ned a conpensable injury on this date.
Furthernore, this is when the claimnt’s synptons began,
and Dr. Bryant specifically pointed out that the
cl ai mant suffered spasns in his | ow back. As such, the
cl ai mant sustai ned an aggravation of a pre-existing
condition on Septenber 21, 2004. As it is indisputable
t hat the cl ai mant sustai ned a conpensable injury on
Septenber 21, 2004, | find that the claimant is entitled
to nedical treatnment in connection wth this admttedly
conpensabl e injury.

The cl ai mant then suffered a recurrence on
Sept enber 1, 2005. The clainmant had still not reached
MM when he suffered a recurrence of his 2004 injury. In

fact, the claimant was still treating with Dr. Bryant
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for his Septenber 2004 injury when he suffered a
recurrence on Septenber 1, 2005. A recurrence exists
when the second conplication is a natural and probabl e

consequence of a prior injury. WlIldon v. Pierce Bros.

Constr., 54 Ark. App. 344, 925 S.W2d 179 (1996).

The test to determ ne whether a subsequent
epi sode is a recurrence or an aggravation is whether the
subsequent epi sode was a natural and probable result of
the first injury or if it was precipitated by an

i ndependent intervening cause. Bearden Lunber Co. v.

Bond, 7 Ark. App. 65, 644 S.W2d 321 (1983). |If there
is a causal connection between the primary and the
subsequent disability, there is no i ndependent

i nterveni ng cause unl ess the subsequent disability is
triggered by activity on the part of the clainmant which

i s unreasonabl e under the circunstances. @iidry v. J &

R Eads Const. Co., 11 Ark. App. 219, 669 S.W2d 483

(1984), Ceorgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W2d 677 (1998), Davis v. O d Doni nion

Freight Line, Inc. 341 Ark. 751, 20 S.W3d 326 (2000).

Dr. Bryant’s April 28, 2005, nedical records

reveal that the claimant still suffered spasns in the
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| eft and | ow back. Accordingly, Dr. Bryant had not
pl aced the claimant at MM . On Septenber 1, 2005, the
cl ai mant was sinply bending over at the sink when his
back went out. This is clearly a case where the
Sept enber 1, 2005 injury is the natural and probable
result of the Septenmber 21, 2004 injury. There was
sinply not an independent intervening cause. No treating
physi ci an had instructed the clainmant not to perform
such an everyday function. No physician had instructed
the claimant not to bend at the waist. Therefore, the
clainmant’ s actions were reasonabl e under the
circunstances. The clai mant had not even reached MM
fromhis Septenber 21, 2004 admittedly conpensabl e
injury. The claimant continued receiving consistent
nmedi cal treatnment fromDr. Bryant after the Septenber
21, 2004 injury. Dr. Bryant noted nearly every tine he
exam ned the claimant that the clainmnt continued
suffering nmuscle spasns in the right and | eft | ow back
He had not placed the claimant at MM .

The Majority erroneously determ ned that Dr.
Bryant’s notation on Septenber 1, 2005, that, “The

pati ent has not yet reached MM ,” does not really nean
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that the clai nant has not reached MM . The Conmission is
authorized to accept or reject medical opinion and is
authorized to determine its nedi cal soundness and

probative force. Mcdain v. Texaco, lnc., 29 Ark. App.

218, 780 S.W2d 34 (1989). Where a nedical opinion is
sufficiently clear to renove any reason for the trier of
fact to have to guess at the cause of the injury, that
opinion is stated within a reasonabl e degree of nedi cal

certainty. Huffy Service First v. Ledbetter, 76 Ark.

App. 533, 69 S.W3d 449 (2002), citing Howell v. Scrol

Tech., 343 Ark. 297, 35 S.wW3d 800 (2001). However, the
Comm ssion is not free to arbitrarily disregard any

expert nedical opinion. Freenman v. Con-Agra Frozen

Foods, 344 Ark. 296, 40 S.W3d 760 (2001). Moreover, the
Comm ssion not authorized to arbitrarily disregard the

testinmony of any witness. Crow v. \Weyerhaeuser Co., 46

Ark. App. 295, 880 S.W2d 320 (1994). It is evident that
the Majority arbitrarily disregarded Dr. Bryant’s note
that the claimant had not reached MM in order to find
on the respondent’s behalf, as there is not a single

ot her doctor who has placed the clainmant at MM .

Additionally, the Majority erroneously determ ned that
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the claimant was at MM on April 28, 2005, though the
medi cal evi dence does not support this finding.

Furthernore the Majority finds that the
abnornmalities in the Septenber 21, 2005, MRl were not
caused by the 2004 adnmittedly conpensable injury.
Additionally, the Majority erroneously determ ned that
the | ow back spasns that Dr. Bryant observed on June 8,
2006 were causally related to the 2004 conpensabl e
injury. The Majority’s findings are inconsistent with
the nedical records. It was not until after the 2004
conpensabl e injury that nuscle spasns were noted by Dr.
Bryant, who continued to observe nuscle spasns in the
clai mants back. Dr. Bryant even noted that these were
chronic spasns. The evidence that the claimant continued
to suffer nmuscle spasns is proof that the clainmnt had
not exited his healing period.

As such, the clainmnt sustained an admttedly
conpensable injury in the formof an aggravation of a
pre-existing condition on Septenber 21, 2004, for which
he has yet to reach M. On Septenber 1, 2005, the
cl ai mant sustained a recurrence of this injury when he

was sinply bending over to brush his teeth and his back
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gave out. As such, the evidence establishes that the
clai mant suffered a recurrence of his Septenber 21, 2004
adm ttedly conpensable injury on Septenber 1, 2005.

As the respondents adnmtted that the clainant
sust ai ned a conpensable injury on Septenber 21, 2004 and
t he clai mant has proven by a preponderance of the
evidence that his Septenber 1, 2005 injury is a
recurrence of the Septenber 21, 2004 injury, | find that
the claimant is entitled to reasonably necessary nedi cal
services. Injured enpl oyees nust prove that nedical
services are reasonably necessary by a preponderance of
t he evi dence; however, those services may include that
necessary to accurately diagnose the nature and extent
of the conpensable injury; to reduce or alleviate
synptons resulting fromthe conpensable injury; to
mai ntain the | evel of healing achieved; or to prevent
further deterioration of the damage produced by the

conpensable injury. Ark. Code Ann. 8 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.
100, 911 S.W2d 593 (1995); and_See Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W2d The Court

of Appeal s has noted that even if the healing period has
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ended, a claimant may be entitled to ongoi ng nedi cal
treatnment if the treatnent is geared toward rmanagenent

of the claimant’s conpensable injury. See, Patchell v.

WAl - Mart Stores.,lnc., 86 Ark App. 230; 184 S.W 3d 31,

(2004), citing Pippin, supra. Furthernore, this

Comm ssion has found that, treatnment intended to help a
clai mant cope with chronic pain attributable to a
conpensabl e injury may be reasonabl e and necessary.

See, Maynard v. Belden Wre & Cable Conmpany, Ful

Wor kers’ Conpensation Conm ssion Opinion filed April 28,
1998 (E502002); See also, Billy Chronister v. Lavaca

Vault, Full Wbrkers’ Conpensation Comm ssion opinion
filed June 20, 1991 (d aim No. 704562). 845 (1983).

Additionally, a claimnt does not have to support a
continued need for nedical treatnent with objective

findings. Chanber Door Industries, Inc. v. Graham 59

Ark. App. 224, 956 S.W2d 196 (1997).

The cl ai mant continued receiving consi stent
nedi cal treatnment after his Septenber 21, 2004 injury.
The respondents paid for this treatnent. However, the
respondents controverted the nedical treatnent that the

claimant received after the recurrence on Septenber 1,
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2005. It is, however, evident that the nedical treatnent
that the clai mant received subsequent to the recurrence
i s reasonabl e and necessary ongoi ng nedi cal treatnent
that is geared toward managenent of the claimnt’s

adm ttedly conpensabl e injury.

Furthernore, the claimant continued treating
with Dr. Bryant. Dr. Bryant’s April 28, 2005, nedica
records reveal that the claimant still suffered spasns
in the left and | ow back. On Septenber 1, 2005, Dr.
Bryant noted that the clainmant conpl ai ned of “persistent
| ow back pain which is increasing in intensity.” Dr.
Bryant al so noted that the claimant had not yet reached
MM. It is evident that Dr. Bryant was still treating
the claimant for the Septenber 21, 2004 injury. In fact,
Dr. Bryant reviewed the claimant’s MRl and on Cct ober
12, 2005, he opi ned:

[ The clai mant] has persistent |ow

back pain with | ower extremty

par at hesi as. In conparison with his

former MR, his herniated disc

di sease has wor sened.

It is evident that Dr. Bryant continued to

treat the claimant for the Septenber 21, 2004

conpensable injury. In fact, the claimant treated with
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Dr. Bryant on Septenmber 1, 2005, Cctober 12, 2005,
Novenber 3, 2005, Decenber 29, 2005, February 27, 2006,
April 4, 2006, and June 8, 2006, all in connection with
t he Septenber 21, 2004 injury.

As both Dr. Bryant and Dr. Anca treated the
claimant’ s admittedly conpensable injury to the | ow
back, the claimant is entitled to receive the reasonably
necessary nedi cal treatnent which was geared toward
managenent of the clainmant’s conpensable injury.
Furthernore, the treatnent intended to help a clai mant
cope with chronic pain attributable to his conpensabl e
injury is reasonabl e and necessary. Therefore, the
claimant is entitled to nedical benefits associated with
the admttedly conpensable injury.

As the claimant sustained an admttedly
conpensabl e injury on Septenber 21, 2004, and a
recurrence of that injury on Septenber 1, 2005, the
claimant is entitled to receive tenporary tota
disability from Septenber 1, 2005 until a date yet to be
determ ned. Tenporary total disability for unschedul ed
injuries is that period within the healing period in

whi ch claimant suffers a total incapacity to earn wages.
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Ark. State H ghway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W2d 392 (1981). The healing period
ends when the underlying condition causing the

di sability has becone stable and nothing further in the
way of treatnment will inprove that condition. Md

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582

(1982). The healing period has not ended so |ong as
treatment is adm nistered for the healing and

alleviation of the condition. Breshears, supra; J.A

Ri ggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.wW2d 51 (1990).

In the present matter, the claimant has not
yet reached maxi mum nedi cal inprovenent. In fact, on
Septenber 1, 2005, Dr. Bryant’s nedical notes
specifically state, “The patient has not yet reached
MM .” Furthernore, Dr. Bryant continued treating the
claimant for his Septenber 21, 2004 conpensable injury
and the Septenber 1, 2005 recurrence. It is evident that
t he clai mant has not yet reached the end of his healing
period. As such, the Majority erred in determ ning that
t he cl ai mant shoul d not be awarded tenporary total

di sability benefits.
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A cl ai mant who has been rel eased to |ight duty
wor k but has not returned to work may be entitled to
tenporary total disability benefits where there is
i nsufficient evidence that the clainant had the capacity
to earn the same or any part of the wages that he was

receiving at the time of the injury. Breshears, supra;

Sanyo Manufacturing Corp. v. Leisure, 12 Ark. App.

274,(1984). In Sowell v. Conagra Poultry Conpany, Ful
Comm ssion Qpinion Filed March 15, 2005 (F304735), the
claimant testified that while he had been released to
return to light duty work, his enployers did not return
himto work. As such, the Conm ssion found that there
was insufficient evidence that the clainmant had the
capacity to earn the sane or any part of the wages that
he was receiving at the time of the injury, and was
granted tenporary total disability. Id.

In the present matter, it is clear fromboth
the nedical records and the claimant’s testinony that he
was released to light duty. However, the respondents did
not provide any light duty work for the clainmant. Able
to performlight duty and unable to find work with the

respondents, the clai mant sought enpl oynent el sewhere.
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However, the claimant testified that he cannot hold down
a regular job due to the pain.

The claimant testified that he does serve as a
pastor at his church. The claimant testified that he
currently delivers approximtely two to three sernons a
nonth and i s conmpensated $200 per sernon. The cl ai mant
testified that he has been doing this work for about two
years. Additionally, he has served as a substitute bus
driver for Union Parish School Board in Farnerville
si nce Novenber 9, 2006, and he earns approxi mately $100
a week at that job. The claimant testified that he does
not performthis job every day, and sonetines he only
works in the norning or only in the evening.
Additionally, the claimant testified that he works as a
Pre-K teachers aid in the Union Parish School, where he
earns approxi mately $891.62 per nonth. He testified that
he has been performng this job since August of 2006.
Accordi ngly, the clainmant earns approxi mately $1600 per
nonth in addition to $891 in retirenent benefits. The
parties stipulated that the claimant had earned an
average weekly wage of $822.62 while working for the

respondents. As such, even though the claimant is
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currently earning $2491 per nmonth, he had been earning
$3290. 48 while working for the respondents. The
claimant’ s average nonthly inconme has severely decreased
by nearly $800.00 per nonth.

As such, the claimant has not reached the end
of his healing period, and even though the clai nant has
been rel eased to performlight duty, the respondents did
not provide light duty work. Therefore, the clainant
opted to retire and earn noney el sewhere. However, as
his ability to hold down a regular job were drastically
di m ni shed due to his injury, the claimant has not been
able to earn the sane wages as he was prior to the 2004
injury. As such, there is insufficient evidence that
the claimant has the capacity to earn the simlar wages
that he was receiving at the tinme of the injury, and he
Is therefore entitled to receive tenporary total
disability.

The Majority has found that the claimnt did
not sustain a permanent physical inpairnment as a result
of the Septenber 21, 2004 conpensable injury. Although I
find that the claimant has not reached MM, | feel

conpelled to address faults with the Majority’ s opinion.
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First, the Majority finds that there is no evidence
denonstrating that the clainmant sustained a herniated
disc as a result of the Septenmber 21, 2004 conpensabl e
injury. Additionally, the Majority found that Dr. Bryant
did not opine that the clainmant had herni ated a disc.

On Cctober 7, 2004, Dr. Bryant’s nedica
records note that the clainmant had a lunbar strain with
degenerative disc disease and disc herniation as per the
MRI. The MRI which Dr. Bryant was specifically referring
to was perfornmed on Cctober 1, 2004, and reveal ed that
the claimant had bugling at L2-3 and herniated discs at
L1-2 and L4-5.

The Majority further argues that an inpairnent
rating cannot be given because Dr. Bryant did not assign
one. The reason behind why Dr. Bryant had not assigned
an inpairnent rating was due to the fact that he
specifically had not placed the claimant at MM.
Therefore, to assign an inpairnment rating before the
heal i ng period had ended woul d have been prenature.

The Majority also erred when they found that
there in no relevant provision of the Guides which woul d

al l ow the Conmi ssion to assess a pernanent anatom cal
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i mpairment rating. | disagree. Table 75(11)(C) assigns a
7% inmpairnent rating for a herniate discs in the | unbar
spine, and an additional 1% for each additi onal
herniation. The claimant’s MR reveal ed that he had
bugling disc at L2-3 and herniated discs at L1-2 and L4-
5. Despite the fact that the claimant had received a 7%
i mpai rment rating for the 2000 conpensable injury, the
claimant would be entitled to at |east a 2% i npai r nent
rating for the additional levels of injury noted by the
2004 MRI. As such, | find that even though addressing
the issue of permanent inpairnent is not ripe for the
Commi ssion as the claimant has not reached the end of
his healing period, the Majority erred inits
Interpretation of the facts and the application of the
Gui des.

In conclusion, | find the claimnt suffered an
aggravation of a pre-existing condition on Septenber 21,
2004 while in the enploynent of the respondents.
Specifically, the respondents stipulated that the
cl ai mant sustai ned a conpensable injury to his | ow back
on Septenber 21, 2004. Furthernore, | find that the

claimant suffered a recurrence of his Septenber 21
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2004, admittedly conpensable injury on Septenber 1,
2005. Therefore, | find that the claimant is entitled to
addi tional mnedical and tenporary total disability
benefits. However, as the claimant had not yet reached
the end of his healing period, | find that the Majority
erred in addressing the issue of a permanent anatom cal
i mpai rment rating.

For the aforenentioned reasons, | nust

respectful ly dissent.

PH LI P AL HOOD, Conmm ssi oner



