BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI' M NO. F508340

JENNI E HESTER,
EMPLOYEE CLAI MANT

MVEXI CO CH QUI TG,
EMPLOYER RESPONDENT

COMVERCE & | NDUSTRY | NS. COVPANY,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED JUNE 30, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KENNETH A. OLSEN
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE JARROD S. PARRI SH,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI NI ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 30, 2007. The adm nistrative |aw judge
found that discography as reconmended by Dr. Hart was
reasonably necessary for the claimant’s conpensabl e injury.
The adm nistrative | aw judge found that the clai mant was
entitled to additional tenporary total disability benefits

from Cctober 9, 2006 until a date to be determ ned. After
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reviewing the entire record de novo, the Full Comm ssion
reverses the opinion of the admnistrative |aw judge. The
Ful I Conm ssion finds that the instant claimant did not
prove she was entitled to discography, and that the clai mant
did not prove she was entitled to tenporary total disability
after June 2, 2006.
. H STORY

Fern Hester, age 60, reported in Novenber 1987 that she
had fallen and had tw sted her back after stepping off a
porch. The cl ai mant was assessed with “lunbar strain vs.
herniation.” The cl aimant conpl ai ned of back and left |eg
pain in July 1994. The claimant reported in February 1996
that she had pulled a nuscle in her back as the result of
coughing. The clai mant conpl ai ned of back pain after a
reported fall in Septenber 1998. It was noted at that tine,
“X-ray is obtained and Dr. Tracy was consulted. There is
evi dence of a subluxation of the tip of her coccyx, however,
this appears old. The sacral area appears normal w thout
fracture.” The clainmnt was assessed with “1. Bruised
sacrum”

The cl ai mant was assessed with | ow back pain in June
2000. A physician assessed osteoarthritis, |unbosacral

spine and cervical spine in July 2001. A physician assessed
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sacroilitis and lunbar sprain in April 2002. The cl ai mant
was assessed with acute lunbar strain in May 2003.

The parties stipulated that the clai mant sustained a
conpensabl e | ower back injury on July 30, 2005 and that the
respondents paid benefits. An x-ray of the claimant’s
| unbar spine was taken on July 30, 2005: “No acute fracture,
di sl ocati on or bone destruction. There is aortic
calcification. There are some degenerative changes.”

The cl ai mant received a physical therapy referral on
August 12, 2005 for lunbar strain. It was noted on August
18, 2005 with regard to the claimant, “Low back pain was
better but pulled it again at grocery store. Not as bad as
before.”

An MRl of the claimant’s |unbar spine was taken on
Sept enber 16, 2005:

Slightly hypol ordotic curvature of the | unbar
spine with discopathy of the md three |unbar disc
| evel s and | ower thoracic | evels but w thout high-
grade focal disc protrusions or critical cana
stenosis noted. C ose approximation of the

spi nous processes at L4-5 consistent with

devel opi ng Baastrup phenonenon (Baastrup
phenonmenon is the cl ose approxi mati on and cont act
of adj acent spinous processes(kissing spine) with
resul tant enlargenment, flattening, and reactive
scl erosis of apposing interspinous surfaces).

Term nati on of the conus nedull ari s document ed
at the thoracol unbar junction...
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| MPRESSI ON:

1. Shallow disc displacenents involving the

m ddl e three lunbar | evels w thout high-grade
focal disc protrusions, or markedly asymmetric
ri ghtward pathology to correlate with the
patient’s current right |ower extremty clinical
syndr one.

2. Please see above report for additional and
perti nent negative findings as well as |evel by
| evel analysis along with the suppl enment on
Baast rup phenonenon. ...

Dr. Steven L. Cathey corresponded with Dr. Al an
Johnston on Novenber 1, 2005:

Thanks for allowing ne to see Ms. Hester today in
consultation. As you recall, this very pl easant
58-year-old female slipped and fell while working
at Mexico Chiquito on July 30, 2005. She noted
the i medi ate onset of pain in her |ower back.
She tells ne she has injured her | ower back
“several tines” over the past few years...

Her neurol ogi cal exam nation is negative. She

specifically has no sign of |unbar radicul opathy,
and straight leg raising is negative bilaterally.
There is sonme point tenderness in her |ow back on

the right. | did not, however, identify any
par aspi nous muscle spasmor restriction of
novenent .

The patient and | reviewed plain |unbar spine
filnms obtained the day of injury. The plain

radi ographs refl ect sonme degenerative changes in

t he thoracol unbar area. There is, however, no

evi dence of conpression fracture,
spondyl ol i sthesis, etc. An MR scan of her | unbar
spine is also unremarkable. M Id degenerative
changes are noted in her |ower, back but there is
certainly no sign of disc herniation, spina
stenosi s, nerve root inpingenent, etc.
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Dr. Johnston, | believe Ms. Hester suffered a
nmuscul oskel etal injury at the tinme of her fall on
July 30, 2005....We certainly have now rul ed out
an indication for lunbar disc surgery or other
neurosurgi cal intervention. The patient is going
to finish out physical therapy and wll also talk
to her boss about finding sonething she can do
while she is “on the mend”. | would certainly
allow her to return to work without restrictions
whenever she feels she can handl e herself
there....

Dr. Brent Sprinkle evaluated the claimant on Decenber
21, 2005 and gave the following inpression: “1. Right
greater trochanter bursitis. 2. Right piriform s syndrone.
3. Preexisting lunbar degenerative disc disease.” Dr.
Sprinkle reported, “I did a right bursal injection and a
trigger point injection. Post injection her painis
I mproved. ... She can go back to work at light-duty limting
her wal king to no nore than 2mle total per shift and limt
bending to 50 reps per shift....l would agree that she does
not need surgery.”

An EMG study of the claimant’s right |ower extremty on
January 10, 2006 was normal. Dr. Sprinkle' s inpression on
January 10, 2006 was |unbar strain and foram nal narrow ng
at L5-S1. Dr. Sprinkle planned the follow ng on June 2,
2006: “1. | did one nore trigger point injection. 2.
Beyond this, there is nothing else to offer her. 3.

think that nost of the changes on the MRl scan are
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consistent wth preexisting changes. 4. She has a 0%
permanent inpairnent rating. 5. | think she is at maxi num
medi cal inprovement. 6. There is not objective evidence,
in nmy opinion, to justify permanent work restrictions. |If
she does not feel like she can tolerate her job, it would be
nore related to just sequel ae from degenerative di sc di sease
t han anything specifically related to her work injury.”

The claimant testified that she worked approxi mately
two days per week follow ng the June 2, 2006 rel ease. The
record indicates that the claimant’s enpl oynment was
term nated on August 3, 2006 for allegedly falsifying daily
report information on July 25, 2006. The claimant cont ended
that she was entitled to additional tenporary total
di sability begi nning August 3, 2006.

The parties stipulated that there was “a change of
physician fromDr. Brent Sprinkle to Dr. Thonas M Hart,
pursuant to a Change of Physician Order issued Septenber 22,
2006. "

Dr. Hart exam ned the claimant on Cctober 9, 2006 and
stated, “I think the appropriate study which is nore
sensitive than an MRl or CT nyelogramis di scography
according to the North Anmerican Spine Society’ s Protocol

pai n beyond 4 nonths not delineated by any other imaging
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studies....If she has a contai ned herniation, she my be a
candi date for a nucl eopl asty.”

Dr. Hart infornmed the claimant’s attorney on January 4,
2007, “Ms. Hester’'s first and only presentation was on
10/ 9/ 06, please see that extensive 4 page note....M. Hester
is a legitimate candi date for discography, again, according
to the North American Spine Society’ s Protocol Comm ssion to
hel p deli neate her back pain conplaints....Di scography is a
wel | established diagnhostic study. It is supported by the
majority of board certified orthopedic spinal specialists,
as well as neurosurgeons in this state. It will allow us,
again, to once and for all determ ne does she or does she
not have discogenic pain. It will allow us both objective
and subjective information, which is nore sensitive than
either an VRI or CT nyelogram”

In a lengthy chart note dated March 6, 2007, Dr.
Sprinkl e opined that a | unbar di scogram was not reasonably
necessary.

A pre-hearing order was filed on April 24, 2007. The
cl ai mant contended that she was entitled to “the expenses of
a di skogram recommended by Dr. Thonmas Hart and additi onal
tenporary total disability benefits from August 3, 2006

until a date to be determned.” The respondents contended
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that the requested nedical treatnent was not reasonably
necessary in connection with the claimnt’s conpensabl e
injury. The respondents contended that the claimant reached
the end of her healing period on June 2, 2006 and that the
claimant was not entitled to additional tenporary total
disability benefits.

Dr. Sprinkle reiterated his opinions concerning
di scography in correspondence dated May 30, 2007. Dr.

Cat hey also wote on May 30, 2007, “In ny opinion,
di scography will add absolutely nothing to Ms. Hester’s
managenent . ”

A hearing was held on June 13, 2007. The cl ai mant
testified that her physical condition had not inproved since
t he conpensable injury.

The adm nistrative | aw judge found, in pertinent part:

3. The preponderance of the evidence shows that
di scography, as recommended by Dr. Thomas M Hart,
i's reasonably necessary for the claimnt’s
conpensable injury, within the nmeaning of the Act,
and shoul d be performed at the expense of the
respondents.

4. The preponderance of the evidence shows that,
as the result of her conpensable injury, the

clai mant remained in her healing period and was
totally incapacitated to earn wages, so that she
is entitled to additional tenporary total
disability benefits, from Cctober 9, 2006, until a
date to be determ ned.

The respondents appeal to the Full Comm ssion.
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1. ADJUDI CATI ON

A Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that she is
entitled to additional nedical treatnent. wal-Mart Stores,
Inc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003).

What constitutes reasonably necessary nedical treatnent is a
guestion of fact for the Comm ssion. Dalton v. Allen Eng’g
Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

In the present matter, an adm nistrative |aw judge
found that discography as reconmended by Dr. Hart was
reasonably necessary and shoul d be perforned at the
respondents’ expense. The Full Conm ssion reverses this
finding. The parties stipulated that the clai mant sustai ned
a conpensabl e | ower back injury, but the record does not
denonstrate that the claimant sustained an injury requiring
back surgery. Dr. Cathey opined in Novenber 2005 that the
cl ai mant had suffered a nuscul oskel etal injury, but Dr.

Cat hey rul ed out any indication for |unbar disc surgery.

The cl ai mant was eventually granted a change of physician to
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Dr. Hart. Dr. Hart exam ned the clainmant on Cctober 9, 2006
and the respondents were required to pay for this initial
visit pursuant to Ark. Code Ann. 811-9-514(a)(3)(A)(ii).
See, Brown, supra. Dr. Hart recomrended di scography to
treat the claimant’s condition. It is within the

Conmi ssion’s province to weigh all of the nedical evidence
and to determine what is nost credible. Minnesota Mining &
Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999). In the
present matter, the Full Comm ssion finds the opinions of
Dr. Cathey and Dr. Sprinkle to be nore credible than the
opinion of Dr. Hart. Dr. Sprinkle opined that a | unbar

di scogram was not reasonably necessary in connection with
the claimant’s conpensable injury. Dr. Cathey stated that
di scography woul d “add absolutely nothing to Ms. Hester’s
managenent . ”

The Full Conm ssion reverses the administrative | aw
judge’s finding that discography as reconmended by Dr. Hart
was reasonably necessary for the clainmant’s conpensabl e
i njury.

B. Tenporary Disability

Tenporary total disability is that period within the
healing period in which the enpl oyee suffers a total

incapacity to earn wages. Ark. State Hwy. Dept. v.
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Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). “Healing
peri od” neans “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
Whet her or not a claimant’s healing period has ended is a
guestion of fact for the Conmi ssion. K II Constr. Co. V.
Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

The adm nistrative | aw judge found in the present
matter that the claimant was entitled to tenporary total
disability benefits from Cctober 9, 2006 until a date to be
determ ned. The Full Commi ssion reverses this finding. The
parties stipulated that the clai mant sustained a conpensabl e
| oner back injury on July 30, 2005. Physicians treating the
claimant included Dr. Cathey and Dr. Sprinkle. Dr. Sprinkle
stated on June 2, 2006 that the claimant had sustained zero
percent permanent inpairnment, and that the claimant had
reached maxi mum nedi cal inprovenent. The Full Conmm ssion
therefore finds that the claimant reached the end of her
heal i ng period no |ater than June 2, 2006. An enployee is
not entitled to tenporary total disability benefits after
the end of her healing period. Elk Roofing Co. v. Pinson,
22 Ark. App. 191, 737 S.W2d 661 (1987). The cl ai mant
testified that she returned to part-time work follow ng Dr.

Sprinkle’s release. There is no evidence of record
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denonstrating that the clai mant subsequently re-entered a
healing period and Dr. Hart’s reports do not show that the
claimant re-entered a healing period.

Based on our de novo review of the entire record, the
Ful | Conmm ssion finds in the present matter that di scography
was not reasonably necessary in connection with the
claimant’ s conpensabl e injury pursuant to Ark. Code Ann.
811-9-508(a). The claimnt did not prove she was entitled
to tenporary total disability benefits after the end of her
heal i ng period on June 2, 2006. The decision of the
adm nistrative law judge is reversed, and this claimis
deni ed and di sm ssed.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Commi ssi oner Hood di ssents.

DISSENTING OPINION

The majority has reversed a decision of an
Adm ni strative Law Judge awardi ng the cl ai mant certain
addi tional nedical and disability benefits. In doing

so, the mpjority has not followed the Arkansas Wrkers’
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Conpensation Act as interpreted by the Appellate Courts
of this State. 1In ny opinion, had they done so, the

cl ai mant woul d have been awarded the benefits she
requested. Therefore, | nust respectfully dissent from
the majority’s Opinion.

The first issue is the claimant’s entitl enent
to additional nedical treatnment. The treatnment in
guestion is a discogramrecomended by the clainmnt’s
treating physician, Dr. Thomas Hart, a doctor
specializing in pain nanagenent and treatnent of chronic
nmedi cal conditions. The clainmnt was seeing Dr. Hart at
the direction of the Comm ssion’s Medical Cost
Cont ai nment Division pursuant to a change of physician
request filed by the claimnt.

Dr. Hart first saw the claimant on Cctober 9,
2006. After extensively reviewi ng the claimnt’s past
medi cal history, he stated that her prior physician,
Dr. Brett Sprinkle, had noted the presence of an annul ar
tear and degenerative disc disease in her |unbar spine,
particularly at the L3-L4 level. Dr. Hart also
mentioned that Dr. Sprinkle described pronounced
radi cul ar synptons in the formof pain radiating into

the claimant’s right leg, but that his diagnosis of the
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claimant’ s | unbar synptons were vague on the precise

| ocation of her spinal problem He also noted that she
had undergone injection therapy both fromDr. Sprinkle
and fromDr. Kenneth Rosenzweig, a Little Rock
orthopedist. Overall, Dr. Hart was of the opinion that
Dr. Sprinkle's treatnment notes were vague and

i nconsistent wth his recommendations and treatnent.

Dr. Hart was of the opinion that the clai mant
needed additional diagnostic testing to nore precisely
determ ne the cause of her ongoing pain and radicul ar
synptons so as to better fornmulate a treatnent plan.

Dr. Hart’s precise reasoning for this recomendation is
set out in his report of Cctober 9, 2006, and states as

foll ows:

PLAN: | think the
appropriate study which is
nore sensitive than an MR
or CT nyelogramis a

di scography according to
the North Anmerican Spine
Soci ety’s Protocol pain
beyond 4 nont hs not
del i neated by any ot her

i magi ng studies. This

gi ves us both objective
information, i.e., the

nmor phol ogi cal appear ance
of the disc, as well as
pressure volunes. This is
obj ective information and
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cannot be faked, versus
and conpared with the
subj ective information,
does it reproduce

concordant pain. If we
find an abnormal disc, we
will inject interdiscal

steroids, which are nore
effective foll owed by post
CT imaging. If we do
determ ne an abnor nal

di sc, then the question is
what do you do about it.

I f she has a contained
herni ati on, she may be a
candi date for a

nucl eopl asty. There is

i nformation in the Journal
of Neurosurgery that just
came out in January that
Is effective for

di scogenic pain. If on

t he other hand, she has

| arge annul ar tears or
significant

circunferentia

di sruption, then again she
may require a surgica
consul tation by a surgeon
who under st ands di scogeni c
pain and out of the work
conp scenario! So after
hi story, physical and

revi ewi ng her imaging
studies | showed Ms.
Hester in the textbooks
the difference between a
disc, a joint, referred
pai n versus radicul ar
pain. Again, | don't
understand Dr. Sprinkle's
| ogi ¢ that nothing el se
can be done if she fails
epi dural steroid

I nj ections and how he
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tries to relate it to

preexi sting degenerative

changes. | discussed with

Ms. Hester that we all

degener ate but

degenerative disc di sease

and annul ar tears are not

the sane. This can be

supported in the nedical

literature

The respondent refused to provide the clainmant

t he recommended di scography. As a result of that
refusal, Dr. Hart was asked to el aborate on his reasons
why he was reconmendi ng a di scography. In a letter
dated January 4, 2007, Dr. Hart stated that
di scographies were a well established form of diagnostic
studies that were wi dely used by orthopedi sts and
neurosurgeons. He stated that it was a nore sensitive
study than either MRl or CT scans and that it was
i mportant in the claimant’s case because it was
necessary to determ ne precisely whether the source of
her pain was di scogenic or the result of sonme other
problem According to Dr. Hart, resolution of this
i ssue woul d determ ne what future treatnment was
avail able for the claimant. He was of the opinion that

until the discography study was perforned, it would not



Hester - F508340 17

be possible to evaluate the claimnt’s treatnent
options.

In a second letter dated April 6, 2007, Dr.
Hart responded to criticisns of discography, in general,
made by Dr. Sprinkle in a letter obtained by the
respondent. Dr. Hart extensively reviewed nedi cal
literature which establishes the useful ness and
acceptance of discographic studies, and points out that
di scography is the “standard” tool for diagnosing
di scogenic pain. This letter extensively cites a
variety of articles appearing in nedical journals
establishing the acceptance and usage of di scography
studies to di agnose spinal injuries.

As indicated above, the Adm nistrative Law
Judge found that Dr. Hart’s explanation as to why a
di scographi c study was necessary for the clai nant was
persuasi ve, and ordered the respondent to provide this
medi cal treatnent. However, the ngjority has reversed
that decision in reliance upon the opinions of Dr.
Sprinkle and Dr. Steven Cathey, a Little Rock
neurosurgeon. 1In reaching their decision, the majority
does not address any of the issues regarding the

reasonabl eness or necessity of Dr. Hart’s recomrended



Hester - F508340 18

di scographic studies. Instead, the majority nerely
states in cursory fashion that the opinions of Drs.
Cat hey and Sprinkle are “nore credi ble” and reversed the
Adm ni strative Law Judge.

In attenpting to resolve the question of
whet her the di scographic diagnostic study reconmended by
Dr. Hart is reasonabl e and necessary nedi cal treatnent,
a review of the relevant decisions of the Arkansas
Appel l ate Courts |eads ne to conclude that the answer is

a resounding yes. In Wlliams v. L. W Janitorial |,

Inc., 85 Ark. App. 1, 145 S. W 3d 383 (2004), the
Conmi ssi on denied a requested knee repl acenent surgery
In reliance upon nedi cal opinions which had stated that
the need for the surgery was not caused solely by a
conpensabl e injury. The Court of Appeals reversed. 1In
doing so, the Court noted that the physician had not
applied the proper analysis in determ ning whether the
claimant was entitled to nedical treatnment. The Court
hel d that the standard was whet her the conpensabl e
injury was a factor in the need for nedical treatnent.
In other words, the conpensable injury does not have to
be the sole, or even the major cause of the need for

treatment. The claimant only has to show that there is
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sone causal connection between his injury and the need
for treatnent.

| find that Dr. Hart nmakes a conpelling case
for why the clainmant needs to undergo a | unbar
di scogram However, even if Dr. Hart’'s reports are not
considered, | find that sufficient justification for
ordering the respondent to provide this procedure can be
found in Dr. Sprinkle' s statenents. In his letter of

March 6, 2007, Dr. Sprinkle says:

| think her work injury
exacerbated her
degenerative disc disease,
but I do not think it
caused it.” (Enphasis
added) .

Later, in the sane report, Dr. Sprinkle states further

If Dr. Hart feels that a
di scogramis hel pful to

I dentify the nost
synptomatic |l evels for
consi deration of spinal
fusion, that is a
reasonabl e consi derati on;
however, the indications
for the di scogram and
maybe even fusion or disc
repl acenent in ny opinion
woul d be more related to
her preexisting
degenerative disc disease
and could not be justified
In my opinion based solely
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on the exacerbation.’
(Enphasi s added).

Qoviously, Dr. Sprinkle is of the opinion that
t he di scogram woul d be appropriate only if the
conpensable injury is the sole or primary cause of the
injury. However, that is not the case. As indicated
above, the Courts of this State have consistently held
that, in order for nedical treatnent to be appropriate,
it must only be related to the conpensable injury. It
is not necessary to establish that the conmpensabl e
injury is the major cause for the need for treatnent.
As Dr. Sprinkles’ report makes abundantly clear, he is
primarily disagreeing wwth the necessity of a
di scography because of his belief that the clainmant only
sust ai ned an exacerbation of her previous condition and
this exacerbation, by itself, is not a basis for
perform ng further diagnostic studies. He also
acknowl edges that there is a possibility that the
cl ai mant m ght need further surgery and he even states
that it would “reasonable” to performa discogramto
eval uate that possibility. 1In short, it is evident that
even Dr. Sprinkle believes that the claimant’s current

probl ens are due, at least in part, to an exacerbation
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of her preexisting condition. Since the only

requi renent that the claimnt has to prove to be
entitled to receive the requested nedical treatnent, is
that her admttedly conpensable injury is sone of the
cause of her need for treatnent, | find that she has net
her burden of proof, even if the only nedical reports we
consider are those the majority found to be “nore
credible.”

Anot her report relied upon by the mgjority in
denying this claimis fromDr. Steven Cathey, a Little
Rock neurosurgeon. Dr. Cathey saw the cl ai mant pursuant
to areferral fromDr. Alen Johnston, the physician who
initially saw the claimant. In his report of Novenber
1, 2005, Dr. Cathey concluded that the clai mant was not
a surgical candidate. However, | note that his opinion
i s based upon his belief that the claimant had inproved
wi th conservative treatnment and that she was not
experiencing any radicular leg pain or related synptons.
However, as a review of the nedical records from her
ot her physicians establishes, that belief is clearly
erroneous. In fact, the reason the claimant began
seeing Dr. Sprinkle, and later, Dr. Rosenzweig, was for

treatnment of the pain radiating into her right |eg.
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Even Dr. Sprinkle related this to an annul ar tear she
had in her | ower back. No wei ght should be given to Dr.
Cathey’s report since it is based on a clearly erroneous
concl usi on.

When Dr. Hart’s recommendation for a |unbar
di scogramis wei ghed agai nst the contrary opinion of Dr.
Sprinkle, it is obvious that the claimant has net her
burden of proof. Dr. Sprinkle s objection to the
procedure seens to be based primarily upon his belief
that the claimnt’s accident was not the primry
necessitating factor in the procedure. However, as
i ndi cat ed, above, this is not the standard for awarding
this type of benefit. | find that the nedical
authorities cited by Dr. Hart are nuch nore persuasive
than the limted nedical literature relied upon by Dr.
Sprinkle and his objections to discogranms in general.
After carefully weighing the nmedical evidence in this
case, it is ny considered opinion that the clai nmant has
nore than satisfied her burden of establishing the
reasonabl eness and necessity of the discographic studies
recormended by Dr. Hart and that the respondent should

be ordered to provide those services to her.
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The remaining issue is the claimant’s
entitlement to tenporary total disability benefits. |
find that the majority has also erred in denying the
clai mant these benefits. It is readily apparent that
her condition has never inproved significantly since she
began seeing Dr. Sprinkle, and the respondent’s denia
of tenporary disability benefits is based on Dr.
Sprinkle' s determ nation that he did not have any ot her
treatment to offer her. However, it is obvious that the
treatment he did provide her was of little help, and, as
outlined above, his determ nation as to what treatnent
is appropriate is colored by his m sunderstanding of the
Arkansas Workers’ Conpensation Act. Dr. Sprinkle
obviously believes that the only treatnent that can be
prescribed to the claimant is that which primarily
results fromher job-related injury. However, that is
not correct and, sinply because Dr. Sprinkle refuses to
continue treating an obviously injured worker, does not
mean that this worker is not entitled to further
disability benefits.

This Conm ssion directed the claimnt to seek
additional treatnment fromDr. Thomas Hart. Dr. Hart is

firmy of the opinion that the claimnt could benefit
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from additional treatnent but, he cannot determ ne
exactly what that treatnment is until his recomended
| unbar di scogramis conpleted. The clainmnt has clearly
not progressed beyond the condition she was in when she
| ast saw Dr. Sprinkle. Until her treatnent options are
nore clearly defined, she will not progress any further.
As has been held on many occasions, a cl ai mant
remains within his or her healing period as |ong as they
are still within the tine frame fromwhich they are
recovering fromtheir injury, and until nothing further

in the way of treatnment will inprove their condition.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S. W
2d 582 (1982). Since Dr. Hart is still trying to devel op
treatnment options for the clainmant and has stated that
she is not able to work at the present tine, | believe
the claimant has net all of the requirenents to
establish that she is entitled to the requested
tenporary total disability benefits.

For the aforenentioned reasons | nust

respectful ly dissent.

PH LI P A. HOOD, Conmm ssi oner



