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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents represented by the HONORABLE BILL H.
WALMSLEY, Attorney at Law, Batesville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and Respondents cross-appeal

opinion and order of the Administrative Law Judge filed

June 7, 2007.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2.  The employee-employer relationship existed at
all relevant times.

3.  That the claimant sustained a compensable
injury on January 29, 2003.
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4.  That the claimant is permanently and totally
disabled as a result of his compensable injury.

5.  That the opinion dated June 8, 2005 of the
Worker’s (sic) Compensation Commission is final and
constitutes the law of the case in this matter.

6.  The claimant’s parents are entitled to the
State’s minimum hourly wage of $6.25 effective
October 1, 2006.

7.  The claimant is currently receiving medical
care that is adequate, reasonable and necessary for
his medical condition.  Therefore, his care should
not be modified.

8.  The claimant’s medical care is being adequately
monitored to assure the claimant receives adequate
medical and management.

9.  The claimant has failed to show a
change/deterioration in his physical condition.
Therefore, the claimant’s current request for a
modified van is barred by the doctrine of res
judicata.

     10. The claimant’s parents are entitled to be
compensated for the care rendered the claimant from
the date he was released to go home by his doctor
on March 14, 2003.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 
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Therefore we affirm and adopt the June 7, 2007

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs & dissents.

CONCURRING & DISSENTING OPINION

          I must respectfully concur in part & dissent

in part from the majority’s opinion. Specifically, I

agree that the claimant’s medical care should not be

modified from the parental care he has been receiving,

to nursing home care as requested by the respondent. I

agree that the claimant’s parents should receive payment

for providing him medical services commencing on the

date he was released to go home, March 14, 2003, and

not, as the respondent argued, June 8, 2005, the date of

the previous opinion ordering the respondents to pay. I

also agree that the claimant’s parents should receive

the state minimum hourly wage rate of $6.25, starting

October 1, 2006. However, I disagree with the majority’s
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finding that the claimant’s current request for a new

modified van at the respondent’s expense is barred by

the doctrine of res judicata. Based on a de novo review

of the record, I find that the claimant’s current

request for a modified van is not res judicata, and

therefore I must respectfully dissent on this issue.

          The claimant, while working for the

respondent, fell and severed his spinal cord. He is now

paralyzed from the mid-chest down. The parties

stipulated that the claimant is permanently and totally

disabled. However, this claim was brought before an

Administrative Law Judge on March 17, 2004 on the

claimant’s request that the respondent’s purchase the

claimant a handicapped accessible van. The claimant also

requested that the Administrative Law Judge order the

respondent to pay his father for providing the claimant

nursing care. On June 7, 2004, the Administrative Law

Judge entered an Opinion finding the claimant had failed

to establish by a preponderance of the evidence that the

respondent is liable to provide him with a new,

handicapped accessible van. The Administrative Law Judge

found that the claimant did not prove by a preponderance

of the evidence that a new van purchased by the

respondent was reasonably necessary medical treatment.
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However, the Administrative Law Judge held that the

respondent would be responsible for making all

reasonable necessary modifications to a vehicle

purchased by the claimant.

          The Administrative Law Judge also found that

the claimant established by a preponderance of the

evidence that his parents should be compensated for

nursing services rendered for five and one-half hours

per day at the hourly minimum wage rate. The claimant

appealed, and on June 8, 2005, the Full Commission

entered an Opinion and Order affirming and adopting the

findings of the Administrative Law Judge. The June 8,

2005 Order of the Full Commission was not appealed.

          On March 21, 2007, this claim was again

brought before an Administrative Law Judge. The parties

stipulated that the June 8, 2005 Full Commission Opinion

is final and constitutes the law of the case. The

claimant requested that his parents be paid for his care

starting the date he was released home, March 14, 2003,

and not starting June 8, 2005, the date of the Full

Commission opinion, which is how the respondent

interpreted its responsibility. The claimant also

requested, as reasonable and necessary medical, a new,

handicapped accessible van, purchased by the respondent.
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The respondent raised the issue of changing the

claimant’s medical care from the parental care he has

been receiving, to nursing home care, due to the

claimant having missed some doctor’s appointments and

some communication issues between the respondent’s

representatives and the claimant’s parents. As stated

above, the Administrative Law Judge found in favor of

the claimant on all issues but for the issue of

claimant’s entitlement to a new, handicapped accessible

van, purchased by the respondents, ruling that the issue

was res judicata as per the June 8, 2005 Full Commission

opinion.

          Res judicata can and does apply to workers'

compensation cases if the merits of the issue have

already been subject to a full and fair hearing. See

Beliew v. Stuttgart Rice Mill, 64 Ark. App. 334, 987

S.W.2d 281 (1998); Perry v. Leisure Lodges, 19 Ark. App.

143, 718 S.W.2d 114 (1986). See also Castleberry v.

Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000);

Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776

(1996); Tuberville v. International Paper Co., 18 Ark.

App. 210, 711 S.W.2d 840 (1986). Res judicata bars re-

litigation of that determination unless there is

evidence of change following the previous order. See
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Cariker v. Ozark Opportunities, 65 Ark. App. 60, 987

S.W.2d 736 (1999); Tuberville v. International Paper

Co., supra.

          Although the parties stipulated that the

Opinion and Order dated June 8, 2005 is final and

constitutes the law of the case in this matter, I find

that the issue of claimant’s entitlement to a new van at

the respondent’s expense is not res judicata. Merely

because [the Administrative Law Judge] found that the

claimant was not entitled to a change of physician based

upon the physical condition at that time, does not mean

if the claimant's condition deteriorates or changes in

some other way he would not be entitled to further

medical care. Cariker, 65 Ark. App. at 63 (emphasis

added). The majority erroneously states that the

claimant must present evidence of a change in

circumstances to re-litigate the Full Commission’s

determination in the June 8, 2005 Opinion and Order

that, based on the claimant’s physical condition and

other factors present in March 2004, the claimant is not

entitled to a new handicapped accessible van at the

respondent’s expense. Here, the claimant is not

attempting to re-litigate the issue covered by the June

8, 2005 Opinion and Order, which would be res judicata,
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but is attempting to litigate the new issue of whether

or not based on the claimant’s current physical

condition and other factors present in March 2007 the

claimant is entitled to a new, handicapped accessible

van at the respondent’s expense in March 2007. This

issue has never been litigated and therefore, cannot be

res judicata. Res judicata bars re-litigation of [a]

determination unless there is evidence of change

following the previous order. See Cariker v. Ozark

Opportunities, 65 Ark. App. 60, 987 S.W.2d 736 (1999);

Tuberville v. International Paper Co., supra. While it

is well-settled that res judicata does apply to Workers’

Compensation claims, when a claimant has shown a change

in circumstances the doctrine of res judicata does not

apply because the issue to be decided is not the same

issue that was previously decided. The doctrine takes

into account that changes in circumstances relating to

the claimant’s compensable injury will give rise to new

issues. The doctrine of res judicata, as it concerns

Workers’ Compensation claims, takes into consideration

that claimants’ circumstances do not remain static, that

claimants’ health can both decline and improve, and that

claimant’s living requirements will change over time.

Here, as the evidence the claimant would be using in
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such circumstances would be evidence accumulated after

the Administrative Law Judge’s 2004 opinion, it is

impossible for the instant claim to be a re-litigation

of past issues. While the claimant may have failed

because of a lack of sufficient evidence, the claimant

will still be allowed to show that a change in

circumstances regarding his injury and living situation

has given rise to new requirements, such as a

dependable, accessible vehicle. As the issue is not res

judicata, the claimant may request a full and fair

hearing on the merits of the issue. 

          For the aforementioned reasons, I must

respectfully concur in part and dissent in part.

     ____________________________
PHILIP A. HOOD, Commissioner


