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Claimant represented by the HONORABLE FREDERICK S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents represented by the HONORABLE GAIL O.
MATTHEWS, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 13, 2007.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2.  The employee-employer-carrier relationship
existed at all relevant times, including on or
about February 5, 2002.

3.  The claimant sustained a compensable injury on
February 5, 2002.



Gross - F305074 2

4.  Respondents have controverted additional
benefits.

5.  I find that additional medical treatment is
reasonably necessary to treat claimant’s
compensable injury of February 5, 2002, including,
but not limited to the treatment received from Drs.
Moore and Rutherford, this includes the surgery
revision recommended by these doctors.

6.  There is insufficient evidence to support a
finding of an “independent intervening cause” which
ends the liability of the respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 13, 2007 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's
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decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.                

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant has proven that

additional medical treatment is reasonable and necessary

in connection with her compensable injury. Based upon my
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de novo review of the entire record, without giving the

benefit of the doubt to either party, I find that the

claimant has failed to meet her burden of proof.

          The claimant sustained an admittedly

compensable injury to her upper extremities which

resulted in bilateral carpal tunnel release surgeries.

The right carpal tunnel release surgery was performed by

Dr. Bryan Benafield on May 9, 2003. In a follow-up visit

on May 21, 2003, with Dr. Benafield, he noted that the

claimant had not had a complete return of sensation in

her median nerve, which he explained was not to be

unexpected given the degree of her condition. The

claimant became unhappy with Dr. Benafield and obtained

a Change of Physician to Dr. Charles Varela. The date of

Dr. Varela’s medical records do not provide a clear

picture of when he provided treatment to the claimant.

For instance, the June 18, 2003, office note appears to

be the first clinic note from Dr. Varela’s treatment;

however, this note indicates that it is a follow-up

visit. The next record in the transcript reflects a

“Date of Admission” as June 23, 2003, implying that is

the date of treatment. However, this medical report

appears to contain greater detail than the “follow up”

report dated June 18th, implying that it is the initial
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office visit report. Moreover, this detailed History and

Physical bear a date of dictation of June 2, 2003, and a

date of transcription of June 3, 2003, both pre-dating

the June 23, 2003 date under “Date of Admission.” The

Plan of Treatment for the claimant was set out by

Dr. Varela in this report as follows:

Patient is advised and reassured
that her right postoperative site is
doing well and that she needs to
engage in more activities of the
right hand and progress to normal
activities in the next 2-3 weeks.
Once this has occurred, then
recommended proceeding with the left
carpal tunnel release. We
tentatively scheduled this for 23
June 03. Risks and details are
explained to patient and she
understands and agrees to proceed.

          When the claimant returned on June 23, 2003,

she informed Dr. Varela that she wanted to gain more

strength in her right arm before proceeding with the

left carpal tunnel release. Dr. Varela performed carpal

tunnel release surgery on the claimant’s left upper

extremity on September 8, 2003. After having her

bandages removed the following week, the claimant did

not return to Dr. Varela for any treatment for her arms

until February 2, 2004.

          The record reveals that although the claimant

did not seek any medical treatment from Dr. Varela after
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her surgery on September 8, 2003, she did obtain medical

treatment from her family physician on several occasions

during that five and a half month period. On September

17, 2003, the claimant sought treatment for a recheck on

her neck and back pain. The claimant had been seeking

medical treatment for neck and back pain from her family

physician at least since July 11, 2003. When the

claimant advised her doctor of her chief complaints on

September 17, 2003, the claimant complained of neck and

back pain, that she had undergone left carpal tunnel

release surgery, but she did not mention any right upper

extremity complaints. The claimant was seen again at her

family physician’s office on October 27, 2003, and

October 29, 2003, but never mentioned her right upper

extremity. 

          The claimant ceased her employment with

respondents in the fall of 2003 and purchased a

restaurant. There is conflicting testimony with regard

to whether the claimant actually performed any work

getting the restaurant ready to open or after it was

opened. According to the claimant she did not do any

physical labor whatsoever with regard to the restaurant.

However, a former employee testified that the claimant

worked in the kitchen showing the employees how to
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prepare many of the Cajun dishes. In his February 2,

2004, office note, Dr. Varela noted that the claimant

advised him that she had been performing a lot of hard

work because she had just bought a restaurant.

Interestingly, Dr. Varela noted that the claimant’s

hands had “much severe callus formation” a finding he

had never made before, despite treating the claimant for

her hand pain. Dr. Varela instructed the claimant to

return to him on an as needed basis.

          The claimant did not return to Dr. Varela

until September 27, 2004, almost seven full months after

the February 2, 2004, office visit. At that time the

claimant complained about pain in her neck radiating

down her right upper extremity. After examining the

claimant, Dr. Varela opined that her current complaints

were not related to her pre-existing carpal tunnel

syndrome. After receiving this medical report,

respondents controverted any additional medical

treatment as not being reasonable and necessary medical

treatment in relation to her compensable injury.

          The claimant sought medical treatment on her

own from Dr. Michael Moore, who in turn referred the

claimant to Dr. Reginald Rutherford for neurologic

testing. In addition, the claimant underwent a cervical
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MRI which revealed multi-level degenerative disc disease

and a disc protrusion pressing upon the cervical cord.

The claimant provided Dr. Moore with a history of never

receiving any relief from the right carpal tunnel

release. Relying strictly upon this history, Dr. Moore

opined that the claimant’s present condition was related

to her initial compensable injury. However, Dr. Moore

did testify in one of his depositions that if the

claimant had gotten better from her carpal tunnel

release, and then proceeded to begin a job that required

vigorous use of her hands, any recurrent symptoms would

be related to this new work activity, breaking the chain

of causation.

          This claim turns upon whether the claimant

sustained a new injury or aggravation or whether she

merely sustained a recurrence or a new period of

disability. In Maverick Transp. V. Buzzard, 69 Ark. App.

128, 10 S.W.3d 467 (2000), the Arkansas Court of Appeals

discussed the difference between an aggravation and a

recurrence as it relates to workers’ compensation law.

The Court stated:

An aggravation is a new injury
resulting from an independent
incident. Farmland Ins. Co. v.
DuBois, 54 Ark. App. 141, 923 S.W.2d
883 (1996). A recurrence is not a
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new injury but merely another period
of incapacitation resulting from a
previous injury. Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923
S.W.2d 897 (1996). A recurrence
exists when the second complication
is a natural and probable
consequence of a prior injury.
Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179
(1996). Only where it is found that
a second episode has resulted from
an independent intervening cause is
liability imposed upon the second
carrier.

Id. at 130, 10 S.W.3d at 468. An aggravation is a new

injury with an independent cause and, therefore, must

meet the requirements for a compensable injury. Crudup

v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

          The test to determine whether a subsequent

episode is a recurrence or an aggravation is whether the

subsequent episode was a natural and probable result of

the first injury or if it was precipitated by an

independent intervening cause. Bearden Lumber Co. v.

Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983). If there is

a causal connection between the primary and the

subsequent disability, there is no independent

intervening cause unless the subsequent disability is

triggered by activity on the part of the claimant which
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is unreasonable under the circumstances. Davis v. Old

Dominion Freight Line, Inc. 341 Ark. 751, 20 S.W.3d 326

(2000), Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998), Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

          If the aggravation/new injury is an accidental

injury, it must meet the following criteria to establish

compensability: it must be (1) an independent incident;

(2) work-related; (3) caused by a specific incident

identifiable by a time and place of occurrence. See Ark.

Code Ann. § 11-9-102(4)(A)(i)(Supp. 2005); Farmland Ins.

Co. v. DuBois, Supra. An injury does not have to be

accidental in order to qualify as an aggravation/new

injury; it must, however, fall within one of the

definitions of a compensable injury as set forth in Ark.

Code Ann. § 11-9-102(4)(A).

          Where a rapid repetitive motion injury is

argued to be an aggravation of a preexisting condition,

the claimant must prove by a preponderance of the

evidence that the injury: (1) arose out of and in the

course of her employment; (2) caused internal or

external physical harm to the body requiring medical

services; (3) was caused by rapid repetitive motion;

(4) was the major cause of the disability or need for
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treatment; (5) was established by medical evidence

supported by objective findings. See Ark. Code Ann. §

11-9-102(4)(A) and (D)(Supp. 2005); High Capacity Prods.

v. Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998). See

also Tyson Foods, Inc. v. Griffin, 61 Ark. App. 222, 966

S.W.2d 914 (1998) (affirming the Commission’s finding

that the claimant’s employment activities in the form of

rapid repetitive movement had aggravated his

degenerative osteoarthritis in the area of his hands and

wrists, and that his conditions of bilateral carpal

tunnel syndrome and aggravation of his preexisting

degenerative arthritis constituted the major cause of

his need for ongoing medical treatment).

          A recurrence exists when the second

complication is a natural and probable consequence of a

prior injury. Aetna Ins. Co. v. Dunlap, 16 Ark. App. 51,

696 S.W.2d 771 (1985). Only where it is found that a

second episode has resulted from an independent

intervening cause is liability imposed upon the second

carrier. Id. A recurrence is not a new injury but simply

another period of incapacitation resulting from a

previous injury. Atkins Nursing Home v. Gray, 54 Ark.

App. 125, 923 S.W.2d 897 (1996).
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          Despite the claimant’s testimony and that of

her sister that she did not perform any labor in her new

restaurant, I do not find this to be credible testimony.

It is well settled that questions concerning the

credibility of witnesses and the weight to be given to

their testimony are within the exclusive province of the

Commission. Ark. Coal Co. v. Steele, 237 Ark. 727, 375

S.W.2d 673 (1964); Potlatch Forest Inc. v. Smith, 237

Ark. 468, 374 S.W.2d 166 (1964); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991); White

v. Gregg Agriculture Ent., 72 Ark. App. 309, 37 S.W.3d

649 (2001). Arkansas Code Annotated section 11-9-

704(b)(6)(A) vests with the Commission the duty to

“review the evidence” and if deemed advisable to “hear

the parties, their representatives, and witnesses.” The

statute further requires the Commission to determine,

“on the basis of the record as a whole, whether the

party having the burden of proof on the issue has

established it by preponderance of the evidence.” A.C.A.

§ 11-9-704(c)(2). Thus, in determining that the

Commission’s authority and duty to conduct a de novo

review of the entire record, including issues of

credibility is constitutional, the Court of Appeals

stated in Stiger v. State Tire Serv., 72 Ark. App. 250,

35 S.W.3d 335 (2000):
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When the Commission reviews a cold
record, demeanor is merely one
factor to be considered in
credibility determinations. Numerous
other factors must be included in
the Commission’s analysis of a case
and reaching its decision, including
the plausibility of the witness’s
testimony, the consistency of the
witness’s testimony with the other
evidence and testimony, the interest
of the witness in the outcome of the
case, and the witness’s bias,
prejudice, or motives. The
flexibility permitted the Commission
adequately protects the claimant’s
right of due process of law.

  
Accordingly, when there are contradictions in the

evidence, it is within the Commission’s exclusive

province to reconcile the conflicting evidence and to

determine the true facts. White v. Gregg Agriculture

Ent., supra. We are not required to believe the

testimony of the claimant or any other witness, but may

accept and translate into findings of fact only those

portions of the testimony that we deem worthy of belief.

Id.

          First and foremost, to find that the claimant

did not perform any work in her restaurant goes against

what everyone said about the claimant - She is a hard

worker and go getter. It is simply hard to imagine that 

a person with this work ethic would invest their hard

earned money into a restaurant and then not do
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everything within his power to ensure that it would

succeed. Second, and equally important is the testimony

concerning the fact that the claimant, and not her

family members, possessed the knowledge on how to

operate and manage a restaurant. Finally, and most

glaringly obvious, is the shear lack of any medical

record substantiating the claimant’s history provided to

Dr. Moore that she continuously had complaints of pain

and numbness in her right hand, even after she was found

to have improved after physical therapy. The claimant

did not seek any medical treatment for her right hand

after she was released by Dr. Varela from her left

carpal tunnel release surgery until after she began

running her own restaurant. When the claimant did seek

treatment after a period of five and a half months she

even attributed her “bilateral” hand pain to the hard

work she was performing in her restaurant. Dr. Varela

did not prescribe any treatment but simply told the

claimant to return on an as needed basis. She did not

return for seven months. 

          After considering all the evidence of record,

I cannot find that the claimant has meet her burden of

proof. Based upon my de novo review of the record, I

find that the claimant has failed to prove by a
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preponderance of the evidence that her present need for

medical treatment is reasonable and necessary medical

treatment in connection with her compensable injury.

Therefore, for all the reasons set forth herein, I must

respectfully dissent from the majority opinion.

                                
         ___________________________________
                    KAREN H. McKINNEY, Commissioner 
       


