NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO F612080

JUSTIN GRI FFI TH, EMPLOYEE CLAI MANT
UNI ON DRI LLI NG EMPLOYER RESPONDENT
Al G CLAI M SERVI CES, | NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MARCH 21, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELI SSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge fil ed Septenber 27, 2007
In said order, the Adm nistrative Law Judge made the
follow ng findings of fact and conclusions of |aw
1. The Arkansas Workers’ Conpensati on
Commi ssion has jurisdiction of this
cl ai m
2. On Cctober 9, 2006, the relationship of
enpl oyee- enpl oyer-carrier existed
bet ween the parties.

3. The claimant is entitled to a
conpensation rate of $488.00 for
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tenporary total disability and $366. 00
for permanent partial disability.

4. The cl ai mant has proven by a
preponder ance of the evidence that he
sust ai ned a conpensabl e | ow back injury
whi |l e working for the respondent on
Oct ober 9, 2006.

5. The respondent should pay for al
reasonabl e and necessary nedi ca
treatnment for this claimant’s | ow back
conpensabl e injury.

6. The cl ai mant has proven by a
preponderance of the evidence that he is
entitled to tenporary total disability
from August 13, 2007, to August 27,

2007.

7. 25% of any tenporary total disability
benefits paid to this clainmant should be
sent to the Benton County Child Support
Enforcenent Unit to apply to the
cl ai mant’ s arrearage.

8. The respondents have controverted this
claimin its entirety.

9. The claimant’s attorney is entitled to
the maxi num statutory attorney’s fees
based on the benefits awarded herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the

findings made by the Adm nistrative Law Judge are
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correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

W therefore affirmthe Septenber 27, 2007,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .
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IT 1S SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON
| nmust respectfully dissent fromthe majority

opinion finding that the claimant proved by a
preponderance of the evidence that he sustained a

conpensabl e i njury. Based upon ny de novo review of the

record, | find that the claimant has failed to neet his
burden of proof.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a chain hand on a drilling rig. The cl ai mant
contended that on Cctober 9, 2006, he was tripping pipe
when he tripped, fell and | anded on his back. The
cl ai mant was hel ped up and his supervisor, M. WIIiam
Wight, told himto go hone. The clai mant was schedul ed
to work the next day but did not show up. He testified
it was due to the pain and | ack of sleep. The time cards
submtted into evidence fromthat date indicate that the

cl ai mant worked the entire shift and there was no
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injury. The claimant contacted the respondent enpl oyer
on Cct ober 10, 2006, stating that he was going to the
energency room but he did not indicate where.

The cl ai mant sought treatnment fromthe
energency room at Spark’s Regi onal Medical Center on
Oct ober 12, 2006. The cl ai mant underwent x-rays of the
chest, thoracic spine, pelvis, and | ower |unber spine.
Al'l of these x-rays yielded normal findings except for
degenerative disc disease. He was prescribed nedication
and di schar ged.

On Cctober 13, 2006, Pam Cozort, the benefits
manager for the respondent enployer, sent a letter to
the claimant indicating that the respondent enpl oyer had
information that the claimant woul d be off work for an
undeterm ned period of tinme. Ms. Cozort enclosed the
respondent’ s | eave of absence forns which needed to be
conpl eted by the claimant and his physician and returned
with 15 days. The cl ai mant never returned these fornms
and was term nated on Novenber 6, 2006

On Novenber 2, 2006, the claimnt was seen at
the Cooper Cinic. The claimant was di agnosed with a
| umbar sprain. He was given prescriptions for medication
and physical therapy and given a 20 pound lifting

restriction. The clainmant failed to contact the
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respondent enployer to inquire if light duty work was
avai | abl e.

The claimant did not seek any nore treatnent
until August 13, 2007, when he saw Dr. Tubb. Dr. Tubb
restricted the claimnt from working from August 13,
2007, through August 27, 2007. Dr. Tubb di agnosed the
claimant with | ow back pain.

The cl ai mant contended that he sustained a
conpensabl e injury on Cctober 9, 2005. The respondents
contended that the clainmant did not suffer a conpensabl e
injury, and alternatively, if there is a finding of
conpensability, notice was not received until Novenber
1, 2006. | find that the clai mant cannot prove by a
preponderance of the evidence that he sustained a
conpensabl e injury as there are no objective findings.

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused
by a specific incident and is identifiable by time and

pl ace of occurrence. Val-Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase

“arising out of the enploynment” refers to the origin or
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cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in
the course of enploynent” when it occurs within the tine
and space boundaries of the enploynent, while the

enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requi renents for conpensability set forth in 811-9-
102(4) (A) (i), the claimnt nust establish a conpensabl e
I njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
I njury be established by nedical evidence supported by
obj ective findings applies only to the existence and

extent of the injury. Stephens Truck Lines v. MIIlican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Objective
findings” are those that cannot conme under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to
establish the existence and extent of an injury, is not

necessary to establish a causal relationship between the

injury and the work-related accident. Wal-Mart Stores,
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Inc. v. VanWagner, 337 Ark. App. 443, 990 S.W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon
the patient’s description of the sensations produced by
various stimuli are clearly under the voluntary control

of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair
Stylists, 55 Ark. 327, 935 S.W2d 600 (1996). Finally,
nmedi al opi ni ons addressi ng conpensability and pernmanent
i mpai rment nust be stated within a reasonabl e degree of
nmedi cal certainty. Ark. Code Ann. 811-9-102(16)(i)(B)
Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900
(2000) .

There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc., et al v. Servold

265 Ark. 352, 578 S.W2d 224 (1979). Crouch Funeral
Hone, et al v. Crouch, 262 Ark. 417, 557 S.W2d 392

(1977). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act, and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-
9-102(4) (E) (i) (Repl . 2002); dardy v. Medi-Hones LTC

Serv. LLC, 75 Ark. App. 156, 55 S.W3d 791 (2001). In
ot her words, in a workers’ conpensation case, the

cl ai mant has the burden of proving by a preponderance of
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t he evidence that his/her claimis conpensable, ie.,
that his/her injury was the result of an accident that
arose in the course of his/her enploynent and that it
grew out of, or resulted fromthe enploynent. Carnan v.

Haworth, Inc., 74 Ark. App. 55, 45 S.W3d 408 (2001);

Ringier Am v. Conbs, 41 Ark. App. 47, 849 S.W2ad 1

(1993). Further, the claimnt nust show a causal
rel ati onship exists between his/her condition and

hi s/ her enploynent. Harris Cattle Co. v. Parker , 256

Ark. 166, 506 S.W2d 118 (1974).

It is well established that the party having
t he burden of proof on the issue nust establish it by a
pr eponderance of the evidence. Ark. Code Ann. 8§ 11-9-
704(c) (2) (Repl. 2002). A preponderance of the credible

evi dence of record neans “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,
911 S.W2d 593 (1995); See also, Smth v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W2d 42 (1947). In

determ ni ng whet her a cl ai mant has sustained his or her
burden of proof, the Comm ssion shall weigh the evidence
impartially, without giving the benefit of the doubt to
either party. Ark. Code Ann. § 11-9-704; Wade v. M. C

Cavenaugh's, 298 Ark. 363, 768 S.W2d 521 (1989); and

Fow er v. MHenry, 22 Ark. App. 196, 737 S.W2d 663

(1987).
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The cl ai mant signed docunents pertaining to
the procedures for the filing of workers’ conpensation
claims when he went to work for the respondent enployer.
These docunents denonstrate that the claimant was aware
of the procedure for filing a claim At the hearing the
cl ai mant was questi oned about why the time cards from
the date of the injury in questions indicates that there
were no injuries:

Q M. Giffith, 1’"mgoing to show

you a couple of exhibits. This is

Respondent’s Exhibit 2. Starting at
page 1. Have you seen that before?

A. | nust have. |’ve signed it
her e.

Q That’ s your signature?

A Yes, nma’am

] And on that docunent, it talks
about reporting job-related
injuries, doesn't it?

A. Yes, id does.

Q On that, it indicates that
you’' re supposed to report al
accidents at the tine of the
accident and turn it in to the
office; is that correct?

A. Yes, nma'am

Q. Did you do that?

A Yes, nma' am
Q

You did that on Cctober 9th?
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A. | reported it to ny tool -- or
tomy driller, and I -

Q And he’s not here to verify that,
A. -- | called the next norning.
No, ma’ am

Q Okay. This third page, is that
your signature on that page, as
wel | ?

A Yes, na’am

Q The next thing I’mgoing to
show you, because you’ ve indicated
that there’'s a possibility it
happened on the 8'" or 9'". The next
is page 4 of Respondent’s Exhibit 2.
I[t’s drilling crew payroll data. On
that, it shows you were the fl oor
man on that date; is that correct?

A Yes, nma’am

Q One of the questions, it says
“Was there any injury on this tour?”
And it says “No” by your nane; is
that correct?

A. | never filled them paperwork
out .

Q It says there’s no injury; is
that correct?

A. Yes, but | do -

Q Do you know who fills that
paper wor k out ?

A It would have to be the driller.
Q So that would be WIlliam Wi ght?
A Uh- huh.
Q

Yes?

is he?
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A Yes, nm’am

Q Ckay. The next one is the 9th
Sanme — It says page 5. Sane thing.
It shows your nane as the floor man;
is that correct?

A Yes, ma’ am

Q And it shows no injury; is that correct?
A That’ s what it shows.

Q Al so shows that you worked 12

hours that day; is that right?

A Yes, ma’' am

Q But you were telling us earlier

that you left early; is that

correct:

A Yes, ma’ am

M. Wight is married to the claimant’s niece
but yet the claimant did not have M. Wight at the
hearing to testify on his behalf that the clai mant
reported an injury to him The only person to
corroborate the claimant’s testinony that he did report
an injury was another relative, Chris Hatley who is
married to another one of the claimant’s nieces. In ny
opinion, their testinony is suspect at best.
Uncorroborated testinony of an interested party is
al ways considered to be controverted. This rule also
applies to a non-party w tness whose testinony m ght be

bi ased. Burnett v. Philadelphia Life Ins. Co., 81 Ark.
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App. 300, 101 S.W3d 843 (2003). It is not arbitrary to
choose not to credit such testinony. Id. Furthernore, a
witness's close famlial relationship to a party has
been held to denponstrate a sufficient possibility of
bias so as to treat the witness’s testinony as disputed,

see Sykes v. Carmack, 211 Ark. 828, 202 S.W2d 761

(1947), and the testinmony of an interested party is
taken as disputed as a natter of |aw whether offered on
his own behalf or on the behalf of another interested

party. Knoles v. Salazar, 298 Ark. 281, 766 S.W2d 613

(1989). When | consider the fact that there were two

ot her non-rel ated individuals, WIliam G aper and Ronni e
Meeks, that were wi tnesses that did not appear at the
hearing, | find that the testinony of M. Hatley should
be di sregarded as bi ased.

The evi dence denonstrates that the clai mant
sought medical treatnment on his own fromthe Sparks
energency room The follow ng testinony of the clai mant
is very enlightening:

Q Ckay. You told nme in your

deposition that you did not call the

of fice before you went to Sparks

energency room is that correct?

A |’ m not sure.

Q Do you know if you reported it

to anybody before you went to the
enmer gency roonf
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A | think | called Pam or
sonmebody and set up a - - they had
give ne - - yeah, | had to have,
because that’s the reason I went on
to the energency room because it
was going to be so far off before |
went to the Cooper dinic. (Enphasis
added)

Q You' re saying Pam coul dn’t get
you an appoi ntnent for a couple of
weeks?

A. Yeah. Or |1’ m not saying that,
but my understandi ng was that |
wasn’t going to be able to see the
clinic - - or the doctor for a
coupl e of weeks, so | went ahead and
went to the energency room on ny
own.

Q When you called Pam did you
tell her anything about ki dney
probl ens you were havi ng?

A | don’t recall that. You know,
I - - you had asked that question in
nmy deposition, and | - - that

confused ne, but the only thing I
can think of is if | had said
sonething like that, it would - - it
had to be right there at the first,
and | wasn’t sure whether | had hurt
nmy back or what | had done to
nyself. I knew |l was in pain and it
was in ny | ower back

Q Did you tell her you had ki dney
probl ens?

A. No, not that | know of.

Ms. Cozort testified at the hearing regarding the

procedures the respondent enpl oyer

wor kers’ conpensati on claim

utilized for filing a
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Q What’ s the procedure at Union
for filing a workers’ conp cl ai n?

A. Vell, normally, the first point
of contact is the tool pusher. The
enpl oyee goes to the tool pusher and
tells himthat he’s injured. If - -
excuse nme. They take himto the
energency roomif it’'s an energency
or they bring himin to the conpany
doctor. They fax the reports to ne,
and | file the claim In the
neantime, they also - - as soon as
t hey know of the accident, they cal
our safety director, no matter what
time, day or night, and inform him
of it.

Q Who's the safety director?
A Tracy C osson.

Q What’' s the difference between
t he tool pusher and the driller as
far as supervisory status?

A The tool pusher is a salaried
personnel, and he is in conplete
charge of the rig. The driller is a
position on the rig |like a floor
hand. They have a floor - - they
have a fl oor hand, derrick man,
driller. And now they have divided
the floor hand into different
categories such as - - | think they
call some of them notor man, sone

t hem chai n hand, different things.

Q O the tool pusher and the
driller, who is in charge?

A. The tool pusher.

Q Are the enpl oyees, the floor
hands supposed to report to both of
them or just one of thenf

A If there’s an injury - -
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Q If there’s an injury.

A. - - they are supposed to report
it to the driller and the
t ool pusher.

Ms. Cozort went on to explain how and when she found out
t he cl ai mant was not at work:

Q Okay. When did you first have
notice of any m ssed work or
problenms with M. Giffith?

A Vel l, on Cctober 10", |

recei ved a phone call from Janes
Laut erbach. He said he had an

enpl oyee that was out. He wasn’t
sure what the problemwas with him
And | was to call himto find out -
- because | contact themto find out
- - if they're going to mss three
days, | sent them | eave paperworKk.

So | called Justin. And | think
woke himup, but | renenber the
conversation real well. He got up,
and | said “Justin, your tool pusher
has told ne that you didn’t cone to
work; and I need to know, you know,
what the problemis, if you hurt
yourself at work or if it’'s

sonet hing el se.”

He said that his back was hurting
and that he had a kidney problem he
was going to go to the doctor, and
he would return to work on the 11th,

Q What was the next contact you
had wi t h hinf®

A. The next contact | had with
Justin wasn't until October 24th

Actual ly, on Cctober 13'", | call ed
hi s supervisor to make sure he did
return, because that would have been
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his three days before he woul d need
to apply for famly nedical |eave.
And they said he had not returned.
So at that point, | got his
paperwork together for famly

medi cal | eave and put that in the
mail to him

Q So that’s what’s sent to
enpl oyees who niss three days?

A Yes. Yes.

Q Okay. Did you send that
paperwork to hinf

A. | did on QOctober 13th.

| didn't hear - - | didn’t hear back
fromJustin as far as the paperwork.
| spoke to his tool pushers again to
see if they had heard fromhim They
had not heard from hi m

So on Cctober 24", | left a nessage
for Justin to call ne. He did return
my call. He said - - at point, he

said, “lI’mhaving a problemw th ny

back, and it could be work-rel ated.”
And | said, “Well, Justin, | need to
know, is it work-related or is it
your ki dneys, because you told ne
that you were havi ng ki dney

probl ens.” He could never tell ne
definitely it was.

And | told himagain, | said, “W
need to get your paperwork back in.”
Because our comnpany gives them 15
days to return the paperwork. And if
they don’t and it’s not a work-
related injury, then they will —
they will be termnated. And | had
sent the letter on the 13'". His 15
days were up around the 24'" so |
was getting worried that he woul dn’t
get his paperwork back in.
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Q And by paperwork, you nean the
FMLA paperwor k?

A. Yes.

Q Ckay. On the 24'" when you
talked to him did he say for sure
whet her or not he had a work injury?

A No, he did not. He said he
couldn’t say for sure.

Q Did he tell you anythi ng about
falling on the rig?

A No.
Q What did you do next?

A On Cct ober 31%', the accident
reports that you have showed up in
our office. Normally, the accident
reports are faxed to ny fax machi ne
at ny desk; but for some reason
these reports cane mxed in with the
daily sheets fromthe rig and the

ti me sheets.

So the lady in the payrol

depart nment brought those to nme, and
she said, “Do you know of this?” |
said: “No. This is the first I’'ve
seen of an accident report.” | said,
“I know he’s off, but it was a - -
ny understanding, it was a personal
illness.” And - -

Q Did you get those acci dent
reports fromthe tool pusher?

A No.

Q Is that who you normal |y woul d
have gotten them fronf

A No. The only - - The tool pusher
had not signed the accident reports.
The only name on themwas WIIiam
Wight, the driller.
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Q kay. What did you do once you
got those reports?

A. | called the tool pusher and
asked himif he knew of the reports.
He said, “No.”

Q Is that - -

M5. BROOKS: | object to the hearsay
of what the tool pusher may or may
not have said.

Q (Ms. Wod continued.) Wio was
t he tool pusher at that tinme?

A Janes.
Q Ckay. Then what did you do next?

A. Il - - we took themto our
manager, our division manager, and |
said, “These just came. This is

Oct ober 31%'. They’re dated Cctober
10", We need to know - - | need to
know where they were between the
10'" and the 315t.” No one ever knew
where the reports were during that
time period.

Ms. Cozort indicated that M. Wight was off
of work from Cctober 11'" through the 21%' due to a

famly energency. Ms. Cozort testified further:

Q Did you do anything as far as
contacting Justin after that point?

A | did. On Cctober 31%t, |
called Justin. | told himl had the
reports, | was going to file a work

conmp claimon it, and I needed him
to go to Cooper Cdinic that day.”
(sic) Because they’'re a walk-in
clinic, they see the patients when
call them As |long as they get there
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before 4:30, they take themthe sane
day.

| told himI| needed himto go that
day. He said he could not go that
day, but he could go the next day,
whi ch woul d have been October 1.
(sic)

Q Did you hear himtestify
earlier about Cooper dinic not
being able to see himfor two weeks?

A Yes.
Q Is that true?
A. No.

Ms. Cozort’'s testinony clearly shows that the
cl ai mant was not truthful when he said he could not get
into the doctor for two weeks after he allegedly
reported the injury. Further, the statenents of the
claimant’ s co-workers regarding the incident were
m ssing for over two weeks when they suddenly appeared
on Ms. Cozort’s desk. No explanation was offered as to
where those statenents had been during the interim

After considering all the evidence, | cannot
find that the clai mant proved by a preponderance of the
evi dence that he sustained a conpensable injury. The
medi cal reports contain absolutely no objective
findings. The first nedical treatnent the clai mant
sought was at Sparks wherein x-rays were taken and they

showed m ni mal degenerative joint disease. Dr. Cark
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| at er di agnosed the claimant with a lunbar strain. A
year later, Dr. Tubb diagnosed the clainmant with | ower
back pain. There was no objective findings to support
t hese di agnosi s.

The only evidence of an injury before the
commission is the claimant’s testinony that an incident
happened and it is supported by the testinony of clearly
bi ased witnesses, i.e. the claimant’s relatives. The
claimant’s testinony is replete with inconsistencies and
t hese inconsistencies are denonstrated by the testinony
of Ms. Cozort He is also a convicted felon, having
served tinme for mansl aughter. The clainmant is not a
credi bl e wit ness.

Therefore, after considering all the evidence,
| find that the claimant failed to prove by a
preponderance of the evidence that he sustained a
conpensabl e injury. Therefore, for all the reasons set
forth herein, | must respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



