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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed June 29, 2007.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The employee-employer-carrier
relationship existed on May 23, 2005. 
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2. Respondents have accepted liability
for a left shoulder injury. 

3. Respondents have denied liability for
a cervical or right shoulder injury. 

4. The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable right shoulder
injury or a compensable cervical injury
in addition to his admittedly
compensable left shoulder injury on
May 23, 2005. Specifically, the
preponderance of the evidence
establishes that the claimant’s cervical
condition and right upper extremity
symptoms pre-existed the incident at
work on May 23, 2005, and the claimant
has failed to establish a causal
connection between his right upper
extremity symptoms at issue and the
incident which occurred at work on
May 23, 2005. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 
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 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion. The majority, by affirming and adopting the

Administrative Law Judge, finds that the claimant failed to

prove by a preponderance of the evidence that he sustained a

compensable right shoulder injury or a compensable cervical

injury in addition to his admittedly compensable left

shoulder injury. Based on a de novo review of the record, I

find that the claimant has met his burden of proving by a

preponderance of the evidence that he sustained compensable

right shoulder and cervical injuries during the specific

incident which caused his admittedly compensable left

shoulder injury. Therefore, I must respectfully dissent.

On the date of his accident, the claimant was

employed as a security guard and had been assigned to

Superior Uniform in Eudora, Arkansas. The claimant was

working the 11:00 PM to 7:00 AM shift and part of his duties

were to patrol the company’s perimeter to ensure that it was

secure. On the night in question, the claimant, while making
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his rounds, noticed that a large roll-up door was left open.

The claimant described this door as being a large garage-

type door which was designed to admit panel trucks and large

vans. He testified that, unknown to him, the door was broken

and could not be lowered. He stated that he began attempting

to pull it down and, while pulling on it, felt a “pop” in

his shoulder and neck. The claimant stated the accident

happened at approximately 1:00 AM and all of the company’s

regular employees were gone. 

The claimant said that he attempted to notify his

supervisor immediately after the injury, but was unable to

reach her at that time. The following day, he advised his

employer of the injury and they referred him for medical

treatment to Dr. James C. Wright, a general practitioner in

Lake Village, Arkansas. 

Although the parties stipulated that the specific

incident occurred on May 23, 2005, that date is actually the

date of the claimant’s first doctor’s visit. The claimant

testified that he was injured on a Thursday. The claimant

testified that after notifying his employer, he worked the
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next day and was then referred to a doctor. The claimant’s

credible testimony suggests that the claimant was injured

during the shift that began on Thursday, May 19, with the

injury actually occurring in the early morning hours of

May 20, 2005, a Friday. The claimant then saw the doctor for

the first time on the following Monday, which was May 23,

2005. On that date, Dr. Wright stated that the claimant was

complaining of “shoulder pain” which the doctor reported was

radiating down his arm, and that the injury happened while

pulling on an overhead door. However, the doctor did not

indicate which shoulder and arm these complaints were

related to. Later in the same report, it was noted that the

claimant was suffering from shoulder pain in both shoulders

since pulling a door down at work. 

The claimant next saw Dr. Wright on May 25, 2005.

This report indicates that the doctor was checking on the

claimant’s left shoulder, but later states that the claimant

was suffering from pain in both shoulders. The report

assesses the claimant as suffering from shoulder pain,

without reference to either, and directs an MRI of both
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shoulders. In an addendum to that report, Dr. Wright notes

that he had been contacted by the respondent’s insurance

carrier to advise him that they were only accepting

liability for treatment of the claimant’s left shoulder.

Consequently, the only MRI that was performed was on the

claimant’s left shoulder. A radiology report dated June 10,

2005, stated the MRI did not display any significant

abnormalities in the left shoulder.

Following the claimant’s final visit with

Dr. Wright, he continued to have problems and he requested a

change of physician from the Workers’ Compensation

Commission. The change was granted, and the claimant was

directed to see Dr. William Hefley, a Little Rock orthopedic

surgeon. In a letter dated August 10, 2006, Dr. Hefley noted

a history of a job-related injury to the claimant’s

shoulders with pain and other symptoms more so on the right.

The doctor noted in the examination of the claimant’s right

shoulder that there was what he termed an “obvious advance

wasting of the entire deltoid about the right shoulder with

boney anatomy visible.” Dr. Hefley estimated that the
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claimant had lost 50% of his biceps and 70% to 80% of his

deltoid muscles. At Dr. Hefley’s direction, the claimant

underwent an MRI of his right shoulder and neck. Both of

those tests were performed on August 30, 2006, and the

report relating to the claimant’s right shoulder MRI

indicated that he did not have full thickness tear but did

have an 8 millimeter partial tear with degenerative fraying.

The report relating to his neck noted, in addition a prior

fusion at C5-C6, a bulging disc at C3-C4, a disc protrusion

at C6-C7, and, most significantly, a large broad-based disc

bulge at C4-C5 with a superimposed right disc protrusion

with cord compression.

The claimant returned to Dr. Hefley’s clinic for

treatment, but saw, instead, Dr. Scott Bowen, Dr. Hefley’s

associate. In a report dated September 1, 2006, Dr. Bowen

associated the cervical disc injury as the cause of the

claimant’s atrophy and right extremity problem. Dr. Bowen

stated that it was imperative that the claimant be seen and

evaluated by a neurosurgeon and that, in Dr. Bowen’s

opinion, the claimant would need surgery.
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The majority, by affirming and adopting the

Administrative Law Judge, is apparently denying this claim

due to an injury the claimant sustained in 1994. As a result

of the 1994 injury, the claimant underwent a cervical fusion

performed by Dr. P. B. Simpson, a Pine Bluff neurosurgeon.

In Dr. Simpson’s treatment notes, he indicates that the

claimant had a herniated disc at C5-C6 with a large extruded

fragment which was compressing on the claimant’s nerve root

resulting in radicular symptoms and pain in his right

shoulder and arm. Dr. Simpson’s final treatment note

relating to the claimant is dated July 18, 1994, and states

that the claimant was not having any radicular pain and had

excellent motor function in all muscle groups in his upper

and lower extremities. The claimant was released to return

to his normal duties at that time. 

 Subsequent to the surgery performed by Dr.

Simpson, the claimant was disabled for a number of years. At

some point, he filed for Social Security disability benefits

but was denied. It is not entirely clear from the record

when the claimant returned to employment but, presumably, it
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was in the late 1990's or early 2000's. During that time,

the claimant would occasionally seek additional medical

treatment from a variety of medical providers, generally

complaining of low back pain, knee pain, and occasionally

back or shoulder pain. 

The medical evidence most heavily relied upon by

the majority, is a series of reports generated by the Eudora

Medical Clinic, the first of which is dated July 26, 2004,

and continuing through September 14, 2004. In the July

treatment note, the intake nurse stated that the claimant

was complaining of right shoulder pain and some discomfort

in his wrist and hands. Unfortunately, the balance of the

report is illegible. 

The next treatment note in the series is not dated

but indicates that the claimant was seen by Dr. Holland. The

report notes that the claimant was complaining of right

shoulder pain and an inability to use that arm. The doctor

diagnosed the claimant as possibly suffering from frozen

shoulder syndrome, and the doctor suggested that the

claimant be referred to an orthopedist. 
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The next progress note was dated September 14,

2004. It is not clear which doctor authored this document.

However, a handwritten, marginal notation states that the

claimant was complaining of right shoulder pain and that the

shoulder was “asymmetric” compared to the left shoulder. It

was also noted that there was marked limitation in the

claimant’s range-of-motion, and the claimant was once again

diagnosed with frozen shoulder syndrome. 

The final note in this series is a radiology

report from West Carroll Memorial Hospital in Oak Grove,

Louisiana. The report indicates that the claimant’s shoulder

joint is well maintained with normal spacing with no

evidence of fracture or dislocation. The report itself is

unsigned, but it contains a number of handwritten notations

presumably made by either the claimant’s physicians at the

Eudora Medical Clinic or their staff. One of the handwritten

notes indicates that the claimant should be referred for

physical therapy but that he was “trying to get insurance,

wants to wait until then.” 
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There is no dispute that the claimant sustained a

significant neck injury in 1994. Dr. Simpson’s treatment

notes indicate that the claimant had a large free fragment

that was pressing against his spinal cord and that this

injury caused the claimant to develop the expected symptoms

in his right shoulder and arm, including muscle atrophy.

However, it is significant that by the time he released the

claimant, Dr. Simpson did not note the presence of any

ongoing neurological symptoms in the claimant’s right

shoulder and arm. In fact, in his final report, Dr. Simpson

discusses the claimant’s condition and stated that the

claimant was no longer complaining of radicular pain, had

excellent motor function in all muscle groups, and had no

sensory deficit. 

However, it should also be kept in mind that the

claimant was unemployed for several years following this

injury. Consequently, he certainly would have been de-

conditioned and there is no indication that he underwent any

type of exercise program to recover the muscle mass lost as

a result of the effects of his earlier injury. I note that
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at the time the claimant began seeing the physicians at the

Eudora Medical Clinic in the summer of 2004, he was

complaining of shoulder pain, and did not apparently

complain of any radicular symptoms to the doctors at that

time. Their diagnosis was that the claimant was suffering

from frozen shoulder syndrome, with no mention of a

neurological deficit. While it is true that it was noted the

claimant’s right shoulder was asymmetric, I do not find that

unusual considering that the claimant had previously

sustained a serious neck injury with neurological deficits

going into his right shoulder and arm and, considering the

claimant did not undergo any physical therapy or exercise

following this surgery, would most likely have displayed the

effects of the muscle atrophy originally noted by Dr.

Simpson.

I find it significant that Drs. Hefley and Bowen

reported a significant amount of muscle atrophy, but Dr.

Wright did not. According to Dr. Hefley, the claimant has

apparently lost 50% of his bicep and 70% to 80% of his

deltoid muscles as compared to his left shoulder. Dr. Bowen



Glover - F506190 -14-

also commented on the loss of muscle mass in the claimant’s

right shoulder and arm. However, in reviewing Dr. Wright’s

treatment notes, he does not mention any difference in the

claimant’s right and left shoulder or note any atrophy at

all. This suggests to me that the deterioration of the

claimant’s right shoulder and arm muscles increased

significantly between his treatment by Dr. Wright in May and

June 2005, and his appointments with Dr. Hefley in August

2006. 

I also find it significant that there was a

mechanical explanation for the frozen shoulder syndrome the

claimant was diagnosed as having in the summer of 2004. That

is, the right shoulder MRI performed on the claimant on

August 30, 2006, demonstrated that the claimant had a

significant amount of degenerative joint disease in his

shoulder. Most likely, this was the cause of the shoulder

pain and related problems the claimant was complaining of

beginning in July 2004. It seems almost certain to me that

had the claimant sustained the extensive muscle atrophy

described by Dr. Hefley in 2005, that his doctors in 2004
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would have noted something more severe than an “asymmetric”

shoulder. 

I find that the claimant has more than met his

burden of establishing that the C4-C5 disc abnormality set

out in the cervical MRI is not pre-existing, but is a result

of his job-related accident in May 2004. Drs. Hefley and

Bowen related the claimant’s right shoulder and arm problems

to that disc herniation and the claimant’s consistent

reporting of a job related injury causing him shoulder pain.

Further, Dr. Hefley noted an extensive amount of

degeneration in his shoulder which Dr. Wright, despite his

extensive examination of the claimant, never mentioned.

Also, in the 2004 reports relied upon by the majority, no

radicular symptoms in the claimant’s right shoulder and arm

were noted and nothing was stated in this regard other than

the claimant’s right shoulder was “asymmetric.” Had the

extensive muscle wasting noted by Dr. Hefley been present in

the summer of 2004 or in May 2005, it would have been more

clearly documented by the claimant’s physicians. Further,

the MRI results on the claimant’s right shoulder
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unquestionably provide a basis for the complaints he was

making at the Eudora Medical Clinic beginning in July 2004.

The frozen shoulder diagnosis made by his doctors at that

time is certainly a likely condition considering the

degenerative changes in the claimant’s right shoulder. 

In conclusion, I find that the claimant has proved

by a preponderance of the evidence that he sustained a

compensable right shoulder injury and a compensable cervical

injury during the specific incident which caused his

admittedly compensable left shoulder injury. I find that the

claimant is entitled to further medical treatment from a

neurosurgeon or other appropriate physician to treat his

cervical condition and temporary total disability benefits

from August 30, 2006 to a date yet to be determined.

For the aforementioned reasons I must respectfully

dissent.

___________________________________
PHILIP A. HOOD, Commissioner


