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BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAI M NO. F610075

CLI FFORD FREEMAN
EMPLOYEE CLAI MANT

KI NDER MORGAN, | NC.
EMPLOYER RESPONDENT

ACE AMERI CAN | NSURANCE COMPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED DECEMBER 10, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN E. BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DI ANE
GRAHAM Attorney at Law, Fort Smth, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Cl ai mant appeal s an opi ni on and order of the
Adm ni strative Law Judge filed February 27, 2008. In
said order, the Adm nistrative Law Judge made the
followi ng findings of fact and concl usi ons of | aw

1. The Arkansas Workers’ Conpensation Conm ssion
has jurisdiction of this claim

2. On August 31, 2006, the relationship of
enpl oyee- enpl oyer-carrier existed between the
parties.

3. On August 31, 2006, the clai mant earned wages
sufficient to entitle himto weekly conpensation
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benefits of $421.00 for total disabili and

ty
$315.00 for permanent partial disability.

4. The claimant has failed to prove by the greater
wei ght of the credi ble evidence that he sustained a
“conpensable injury” to his left knee on August 31,
2006. Specifically, he has failed to prove that,
on that date, he sustained a physical injury to his
| eft knee that arose out of and occurred in the
course of his enploynment, that was caused by a
specific incident, that is identifiable by tinme and
pl ace of occurrence, that caused internal or
external physical hame to his body, that required
nmedi cal services, or resulted in disability.

5. Although the respondents initially provided the
claimant with essentially all the benefits he now
seeks, they have subsequently deni ed the occurrence
of any conpensable injury to the claimant’s |eft
knee and have controverted this claimin its
entirety.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings of fact nade by the Adm nistrative Law Judge
are correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

The claimant all eges that he sustained a
conpensabl e injury that is governed by the Arkansas
Workers’ Conpensation Act, A .C.A 8 11-9-101 et seq.

The claimant’s alleged injury is, indeed, an injury
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covered by the Act; however, the claimant has failed to
establish the el ements necessary to prove the
conpensabl e injury by a preponderance of the evidence.

Therefore we affirm and adopt the February 27, 2008
deci sion of the Adm nistrative Law Judge, including al
findings and concl usi ons therein, as the decision of the
Ful I Comm ssi on on appeal .

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimant failed to prove the
conpensability of a left knee injury occurring on

August 31, 2006. From a de novo review of the record, |

find that a preponderance of the evidence establishes
the conpensability of the claimant’s injury and that he
shoul d have been awarded the benefits he requested.

The opinion of the Adm nistrative Law Judge

was affirnmed and adopted in its entirety by the mgjority
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wi t hout additional discussion. Therefore, the opinion
of the Admi nistrative Law Judge and all of the findings
and concl usi ons contained in that decision are now t he

majority opinion. Death & Permanent Total Disability

Trust Fund v. Branum 82 Ark. App. 338, 107 S.W3d 876
(2003).

HISTORY

The claimant suffered from pre-existing knee
problens. He had a prior injury and surgery in 2004 by
Dr. Robert Bebout. He had a subsequent injury in 2005,
for which surgery was reconmended and declined by the
cl ai mant .

On August 31, 2006 the clai mant was enpl oyed
as a truck driver for the respondent-enployer. On that
date, the clainmant was getting out of his truck when he
caught his foot between the frame and the door of the
truck, twisted his left leg, and fell a distance of five
feet. The injury was reported to his enpl oyer
i Mmedi ately. On the sane day, the enployer sent the
claimant to Dr. Terry Cark, who indicated that the
clai mant had “m ssed a step com ng out of his truck and
| anded forcefully on his left |ower extremty and
devel oped pain in his left knee”. Dr Cark found

“tenderness to pal pation of the |left knee over the
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nmedial joint Iine” and a positive McMiurry’ s sign. X-
rays showed arthritic changes and effusion. Dr. dark
di agnosed a “left knee strain” and ordered an MRl to
rul e out internal derangenent of the knee. The M
showed effusion, a partial tear of the posterior
cruciate liganment, a tear of the nmedial neniscus, and a
probabl e tear of the central portion of the posterior
horn | ateral neniscus. The claimnt was referred to Dr.
Robert Bebout, the physician who had performed his
previ ous surgery. Dr. Bebout perforned another knee
surgery on Cctober 24, 2006.

In his deposition, Dr. Bebout was questioned
in detail concerning the causal relationship between the
2006 surgery and the August 31, 2006 injury. Dr. Bebout
exam ned the pre-injury MR of January 25, 2006, and
testified that it contained basically the same findings
as the post-injury MRl of Septenber 7, 2006. However,
during surgery Dr. Bebout found new danmage to the
claimant’ s knee which he said was recent and which he
attributed to the August 31, 2006 injury. Specifically,
he said that “he did have sone danage to the latera
femoral condyle, the end of the thigh bone itself, which
was new’'. Dr. Bebout explained how he determ ned that

the lateral fenoral condyl e danage was new and why t hat
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finding woul d not have been present at the tine of the
pre-injury MR of January 25, 2006, as foll ows:

Q ... And you have no way of
know ng had you perforned this
surgery after seeing the MRl in
January of ‘06 whether or not you
woul d have found the exact sane
thing that you found in Cctober of
‘06 when you performed the surgery,
do you?

A. The only thing, like | said,
that | ooked fairly recent was the
injury to that | ateral condyle.
That | ooked like that was fairly
acute, but the changes behind the
kneecap | ooked ol der. They didn't
| ook It ke they were new. The

meni scus tear, it is hard to say
exactly how | ong that had been

t here, whether that had been there
just a couple of nonths or that had
been there for a year. It is hard
to say about that.

Q Al right. Tell ne what you saw
in regard to those changes on the

| ateral side of the thigh bone which
made you believe that they seened to
be fairly acute?

A. The injury pattern itself, the
damage to the surface of the bone or
actually the cartilage that covers

t he bone, cushion over the bone, it
had sharper edges. The edges of

t hat damage were not snooth and
rounded off |ike they had been there
a while and he had been wal ki ng on
it and he just kind of wore it down
over time. It looked like they were
fresher, like it was a fresher
injury spot.
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Q And that is because the edges
wer e shar per?

A. Yes.

Dr. Bebout also indicated that the surgery was perforned
primarily for the treatnent of the newinjury to the

| ateral fenoral condyle and that he did not really do
anyt hing during surgery to correct the chronic pre-

exi sting conditions, as foll ows:

Q ... And how did you deal with
that particular problen? Do |
understand shaving it?

A. Yes, we tried to debride it
where the fragnments that are kind of
| oose and hanging fromthe bone that
are not well attached, that are not
firmy attached to the bone, we
debride those that are | oose and
readily peel off the bone, try and
snooth that area off.

Q And you also did the sane thing
to the chronic area that you had
f ound?

A. No, | nean that was -- it was
very thinned out. There weren’'t
Iike ridges and val |l eys and anyt hi ng
to really smooth down to one surface
level, so | didn't really do
anything to that area.

ANALYSIS
A finding of conpensability in this case calls

for proof, by a preponderance of the evidence, of a
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specific incident, identifiable by time and place of
occurrence, arising out of and in the course of

enpl oyment, causi ng physical harmto the body, requiring
nmedi cal treatment or resulting in disability, which is
establ i shed by nedi cal evidence and supported by

obj ective findings. Ark. Code Ann.811-9-102(4)(E)(i);
§11-9-102(4) (A)(i); and §11-9-102(4)(D).

The Adm nistrative Law Judge found the
claimant’ s proof insufficient on two of the statutory
requi renents for conpensability. Firstly, he found that
the claimant’s testinony was not sufficiently credible
to prove the occurrence of a specific enploynment rel ated
incident. Secondly, he found that the evidence did not
show a causal relationship between such an incident and
hi s subsequent left knee difficulties.

Wth regard to the proof of the occurrence of
a specific enploynent related incident, the evidence
clearly established that the claimant suffered a
specific incident injury to his |eft knee on August 31,
2006. In fact, the evidence that the claimant sustai ned
an accident on that date was so obvious that the
respondent s made paynent of all tenporary total
disability benefits and nedi cal expenses through

Decenber 14, 2006, and pernmanent partial disability
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benefits for a 2% percent inpairnment to the leg. The
only reason the respondents controverted this claimwas
that prior medical records were discovered which showed,
according to their interpretation, pre-existing findings
whi ch were identical to those which appeared post-
injury. The Administrative Law Judge stated the
respondents’ contentions as foll ows:

Respondents accepted claimant’s |eft
knee injury as conpensable, paid
TTD, PPD, and mnedi cal expenses.
Subsequent |y, respondent received
claimant’s prior nedical records

i ncluding a January 2006 MRl which
is virtually identical to the
Septenber 7, 2006 MRI. The surgery
Dr. Bebout perfornmed was to repair
the problens that have existed at

| east since January, 2006, well
before the all eged August 31, 2006
injury. Respondents were unaware of
claimant’s continued | eft knee
problens and injuries after the 2005
| eft knee injury. Thus, respondent
accepted Dr. Bebout’s statenent on
Sept enber 13, 2006 that this was a
new i njury, unrelated to the 2004
injury. However, neither Dr. Bebout
nor the respondent was aware of the
treatment for the left knee by Dr.
Asbury in January, February, and
June 2006

Wil e a conparison of objective findings,
docurnent ed before and after the injury, is inportant to

a determ nation of causation, this would have no bearing

on whether an incident actually occurred on August 31,
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2006. (Obviously, even the respondents believed that a
specific enploynment-related incident occurred, and for
good reason. The injury was reported i medi ately. The
cl ai mant obtained treatnent on the day of injury. The
hi story of injury given to the enpl oyer matched t he

medi cal reports. And nost inportantly, there was no
testinmony fromany wtness or docunentary evidence

i ntroduced which contradicted the claimnt’s description
of the accident.

Wth regard to causation, this is primarily a
nmedi cal question. The nedical evidence of record
reveal ed that the clainmant had chronic pre-existing
problenms in his left knee. However, he suffered new
damage to his lateral fenoral condyle as a direct result
of the August 31, 2006 accident, according to Dr.
Bebout. In addition, Dr. Bebout testified that the
Oct ober 24, 2006 surgery was performed principally for
the treatnment of the new | ateral fenoral condyl e danage.
The cl ai mant had one surgery before this injury and one
surgery after his injury. Dr. Bebout perforned both
surgeries and was in an excellent position to
di stingui sh between pre-existing and post-injury
conditions. There were no nedical opinions of record

contradicting the opinions of Dr. Bebout. Under these
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ci rcunstance, reasonable m nds could not conclude that
the claimant failed to establish a causal relationship
between his |left knee problens and the
August 31, 2006 injury.

In Wllianms v. L&V Janitorial, Inc., 85 Ark.

App. 1, 145 S.W3d 383 (2004), the Arkansas Court of
Appeal s addressed a simlar claiminvolving pre-
existing conditions. In Wllians, the claimnt suffered
a knee injury superinposed upon significant pre-existing
degenerative conditions. The claimwas denied based on
the respondents’ allegation that the nedical treatnent
requested was for pre-existing conditions, as opposed to
t he conpensable injury. In WIIlians, the doctors agreed
that the degenerative changes where not the “nmjor
reason” for the need for additional treatnment and
disability and that “nobst of the cause” pre-existed the
injury. However, the nedical opinions established that
t he conpensable injury was “a factor” in the claimant’s
need for surgery. The Court of Appeals reversed the
Conmi ssion’ s deci sion and remanded the case for an award
of benefits, stating:

Both doctors can be fairly said to

have testified that appellant’s fal

at work was not the major cause, but
that it was, at least, a factor in
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her resulting inability to work and
need for knee-repl acenent
surgery...the Conm ssion had found
that appellant had failed to prove a
causal connection between her
conpensabl e injury and her need for
t ot al - knee-repl acenment surgery.

Mor eover, the Comm ssion concl uded
that ‘[t]here is no evidence that

t he degenerative di sease was

wor sened by the work-rel ated
injury.’” Even review ng the
evidence in the light nost favorable
to the Commi ssion’s findings, we
conclude that they are not supported
by substantial evidence. Appellees
had to take appellant as they found
her, and the conpensable injury that
she suffered was a factor in her
need for the additional surgery.
(enmphasi s added.)

Therefore, a causal connection is established
when the conpensable injury is found to be “a factor” in
the resulting inability to work and need for nedical
treatment, even though the conpensable injury is not the

maj or cause of the disability or need for treatnent.

Wllianms v. L&WJanitorial, Inc., 85 Ark. App. 1, 145

S.W3d 383 (2004). In this case, the accident of August
31, 2006 was unquestionably a factor in the claimant’s
disability and need for treatnment. As such, causation
has been establ i shed.

In conclusion, the claimant proved, by a

preponderance of the evidence, that a specific
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enpl oynment -rel ated incident occurred on August 31, 2006
and that the disability and nmedi cal expenses which
resulted were causally related to that incident. For
this reason, | nust respectfully dissent fromthe

maj ority opinion denying the conpensability of this

claim

PH LI P A HOOD, Comm ssioner



