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Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal a decision by the

Adm ni strative Law Judge finding that the clai mant was
perform ng enpl oynent services on Septenber 30, 2006 and
finding that the clai mant proved by a preponderance of the
evi dence that she sustained a conpensable injury to her
neck. Based upon our de novo review of the record, we find
that the claimnt has failed to neet her burden of proof
that she was perform ng enpl oynent services at the tinme of

her fall. Accordingly, we hereby reverse the decision of the
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Adm ni strative Law Judge. The claimant, at the hearing, had
al l eged that she sustained injuries to her right hip, right
shoul der and right el bow as well and the Adm nistrative Law
Judge found these injuries were not conpensable. The
clai mant did not appeal this finding.

The respondent’s have al so appeal ed t he
Adm ni strative Law Judge’s finding that claimant’s failure
to respond tinely to the Respondent’s Requests for
Adm ssi ons was excused, such that the requested facts were
not deened admitted. In our opinion, the decision of the
Adm ni strative Law Judge was correct.

At the onset of the hearing, respondents requested
a ruling on their Mdtion to Deem Requests for Adm ssions
Admtted. Claimant’s counsel did not dispute the fact that
respondents submtted Requests for Admission to the clai mant
on January 25, 2007. Cainmant’s counsel also did not dispute
the fact that the Requests for Adm ssions were not answered
by the claimant and submtted to respondents’ counsel until
March 5, 2007. Claimant’s counsel stated he had trouble

getting the claimant in to answer the Requests for
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Adm ssions, but that, in his opinion, respondents had not
been prejudiced by the del ay. Respondents correctly argued
Rul e 36 of the Arkansas Rules of Civil Procedure with regard
to the Requests for Adm ssions. However, Ark. Code Ann. 8§
11-9-705(a) (1) states, in part: “.... The Arkansas Wrkers’
Conmpensati on Commi ssion shall not be bound by technical or
statutory rules of evidence or by technical or formal rules
of procedure....” The purpose of Ark. Code Ann. § 11-9-
705(a) (1) isto allowa sinplified forumfor parties to
present evidence which is equitable and expeditious. Here,
cl ai mant provi ded the respondents her answers alnost thirty
(30) days prior to the full hearing in this matter. W find
t he respondents were not unduly prejudiced by the clainmant’s
del ay and that Ark. Code Ann. 8 11-9-705(a)(1l) quoted herein
applies. Therefore, we find respondents Mdtion to Deem
Requests for Adm ssions Admtted should be and hereby is
deni ed and the decision of the Adm nistrative Law Judge
shoul d be and hereby is affirned.

There was no dispute between the parties about the

fact that the claimant fell inside the respondent enployer’s
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store on Septenber 30, 2006. There was al so no di spute that
the claimant was clocked in at the time of her fall.
However, what is in dispute is whether or not the cl ai mant
was perform ng enploynent services at the tinme she fell.

Act 796 defines a conpensable injury as a “an
accidental injury causing internal or external physical harm
to the body or accidental injury to prosthetic appliances,

i ncl udi ng eyegl asses, contact |enses, or hearing aids,
arising out of and in the course of enploynment and which
requires nedical services or results in disability or
death.” Ark. Code Ann. 811-9-102(4)(A)(i). A conpensable
I njury does not include an “[i]njury which was inflicted
upon the enployee at a tine when enpl oynent services were
not being perforned... .” Ark. Code Ann. 811-9-
102(4) (B) (iii).

Enpl oynment services are perfornmed when the
enpl oyee does sonething that is generally required by his or

her enployer. Collins v. Excel Specialty Products, 347 Ark.

811, 69 S.W3d 14 (2002); Pifer v. Single Source Transport,

347 Ark. 851, 69 S.W3d 1 (2002); Wite v. Georgia-Pacific
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Corp., 339 Ark 474, 6 S.W3d 98 (1999). W use the sane test
to determ ne whether an enpl oyee was perform ng “enpl oynent
services” as we do when determ ni ng whet her an enpl oyee was

acting wwthin “the course of enploynment.” Smth v. Cty of

Ft. Smith, 84 Ark. App. 430, 143 S.W3d 593 (2004); Collins,

supra; Pifer, supra; Wite, supra; Osten Kinberly Quality

Care v. Pettey, 328 Ark. 381, 944 S.W2d 524 (1997). The

test is whether the injury occurred “within the tine and
space boundaries of the enploynent, when the enpl oyee [was]
carrying out the enployer’s purpose or advancing the

enployer’s interest directly or indirectly.” Collins, supra;

Pifer, supra; Wite, supra; Osten, supra. The critica

issue is whether the interests of the enployer were being
carried out by the enployee at the tinme of the injury.

Collins, supra. In Collins and Pifer, the Arkansas Suprene

Court specifically overruled “all prior decisions by the
Arkansas Court of Appeals” to the extent that they were
inconsistent with the holdings in those two cases. Wl - Mart

Stores, Inc. v. King, 93 Ark. App. 101, = S W3d __

(2005) .
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An enpl oyee is generally said not to be acting
within the course and scope of enploynent when he is
traveling to and fromthe workplace, the rational e being
that an enployee is not within the course and scope of
hi s/ her enpl oyment while traveling to and fromhis job.

Pettey, supra.

Whet her a wor ker was perform ng enpl oynent
services within the course of enploynment depends on the
particular facts and circunstances of each case. The
controlling test is whether the enpl oyee is engaged in the
primary activity that she was hired to perform or in
incidental activities that are inherently necessary for the
performance of the primary activity.

I n Conner v. Texarkana School District, Ar k.

App. , ____S.W3d ___ (2007) the Court set forth a

summary of all precedent specifically dealing with enpl oyees
injured during breaks. The Court stated:

Qur cases seemto point in different
directions. On one hand, we and the
suprene court have held injuries
conpensabl e when the enpl oyee is
required to stay on his or her

enpl oyer’ s preni ses and performduties,
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if the need arises, during the break.
E.q9., Ray v. University of Arkansas, 66
Ark. App. 177, 990 S.W2d 558 (1999);
Wal |l ace v. West Fraser South, 365 Ark.
68, 225 S.W3d 361 (2006). In these
cases, the enployee’s presence and
avai l ability advanced the enpl oyer’s
interest. On the other hand, we have
hel d injuries not conpensabl e when the
enpl oyer receives no benefit fromthe
activity being perforned during the
break or when the activity is not

i nherently necessary for the performance
of the enpl oyee’s job, even though his
or her presence or action benefits the
enployer. E.g., MKinney v. Trane Co.,
84 Ark. App. 424, 429, 143 S. W 3d 581,
585 (2004); Smith v. Cty of Fort Smth,
84 Ark. App. 430, 435, 143 S. W 3d 593,
596-97 (2004). W nust explore these
precedents in sone detail to decide
where Conner’s case fits. The

Comm ssion found this case simlar to
Ray v. University of Arkansas. There,
this court held that a cafeteria worker
was perform ng enpl oynent services when
she slipped in the cafeteria during a
fifteen-m nute break. Ray was required
to remain on her enployer’s prem ses
during breaks, was paid for her breaks,
and was required to assist students
during her breaks if the need arose. 66
Ark. App. at 180-82, 990 S.W2d at 560-
62. Thus Ray’ s enpl oyer gl eaned benefits
fromher being present in the cafeteria
and avail able to help students during
her breaks. 1bid. Here the Commi ssion
found that, like in Ray, Conner “at the
time of his injury, had returned to the
enpl oyer’ s preni ses and was, once again,
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on-call and subject to being required to
carry out all of his enploynment duties.”

An injury suffered by an enpl oyee while on a break
i s conpensable if the enployer has inposed sone
duty or requirenent to be fulfilled by the

enpl oyee during the break. E.g., Mncus V.
Billingsley Logging and Anerican Ins. Co., 366
Ark. 383, 390, = S W3d __, __ (2006). In Mncus,
al t hough the enpl oyee was not engaged in the
activity for which he was primarily enpl oyed when
he was fatally injured, he was carrying out the
express directions of his enployer by follow ng
the enployer to a job site to begin working. [bid.
Simlarly, in Wal-Mart Stores, Inc. v. Sands, 80
Ark. App. 51, 91 S.W3d 93 (2002), Sands suffered
a conpensabl e injury when she was returning her
purse to her |ocker on her way back from a
schedul ed break. For security reasons, Wal-Mart
requi red enpl oyees to place their belongings in
their |ocker before returning to work. 80 Ark.

App. at 55, 91 SSW3d at 95. Finally, in Wllace
v. West Fraser South, our suprene court held that
an enpl oyee suffered a conpensabl e injury when he
fell while wal king over a board—a board pl aced by
hi s enpl oyer across a ditch for enployees to use
as a bridge—when returning froma break. 365 Ark.
at 70-75, 225 S.W3d at 364-68. \Wallace was
advancing his enployer’s interest during the break
because he remai ned on the clock, was not all owed
to | eave the prem ses, and could be called back to
work. Wallace, 365 Ark. at 75, 225 S.W3d at
367-68.

Further, our suprene court recently drew
a bright-line rule for “residenti al

enpl oyees.” Econony Inn & Suites v.
Jivan, _ Ark. , __S.W3d __ (June

28, 2007). In Econony Inn, a hotel
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manager who |ived on the prem ses and
was “on-call” twenty-four hours a day
suffered a conpensable injury while she
was changing clothes in her bathroomto
go to the gym In so ruling, the suprene
court enpl oyed an increased-risk

anal ysis and held that “[Jivan’ s]
presence on the prem ses during the fire
exposed her to a greater degree of risk
t han sonmeone who did not live on the
prem ses. ... Thus, [she] indirectly
advanced her enployer’s interests, even
whil e remai ning on the prem ses during
the fire.” Ibid. (Conner’s case has
remai ned under subm ssion for so |ong
because of the need for en banc

consi deration and because we hoped the
suprene court’s decision in Econony |Inn
woul d consi der and reconcile all the
cases in point. It did not.)

In contrast, an injury suffered by a
non-resi denti al enpl oyee is not
conpensabl e where the enpl oyee is
perform ng an activity nerely for the
pur pose of attending to his personal
needs. In Cook v. ABF Freight Systens,
Inc., 88 Ark. App. 86, 194 S.W3d 794
(2004), a truck driver who was “off the
cl ock” but “on-call” in a notel room
provi ded by his enployer was injured
while turning on the lights in the

bat hroom We held that he was not
perform ng enpl oynment services because
t here was no evidence that his going
into the bathroomwas for any reason
other than to attend to his own personal
needs. 88 Ark. App. at 90-91, 194 S. W 3d
at 797.
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The activity being perfornmed at the tine
of the injury nust also be inherently
necessary for the performance of the
enpl oyee’ s job. For exanple, in Smth v.
City of Fort Smith, 84 Ark. App. 430,
143 S.W3d 593 (2004), we affirnmed the
Conmi ssion’s denial of benefits for an
injury that occurred w thin normnal
wor ki ng hours, on the enployer’s

prem ses, and whil e he was advanci ng the
enpl oyer’ s interest because the activity
was not inherently necessary for Smth's
job. He worked as a truck driver for
Fort Smth at the city dunp. The city

al | oned enpl oyees to renove debris from
the dunp for their own personal use,
which, in turn benefitted the city.
Smth was injured renoving gravel for
his own use. W rejected conpensability
because | oading gravel for one’s own use
was not inherently necessary for the
performance of Smth's job as a dunp-
truck driver. 84 Ark. App. at 435, 143
S.W3d at 596-97.

The clai mant worked early in the day as a cashier
at the front of the respondent enployer’s store. She deci ded
to order Chinese food and eat |unch with her daughter in the
enpl oyee break room at the back of the store. After eating
[ unch, the claimnt clocked back in, left the back of the
store and wal ked down the grocery aisle on the side of the

store toward the front entrance by the Portrait Studio. The
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claimant’ s daughter worked in the Portrait Studio inside the
store. As the claimant was wal ki ng down the aisle, she
slipped and fell on a grape near the produce section.

In our opinion, a review of the evidence
denonstrates that the clai mant was not perfornm ng enpl oynent
services at the tine of her fall. The claimant testified
t hat when she fell she was headed for the custoner service
desk (CSM to obtain her afternoon cashiering assignnment.
However, imediately follow ng the accident the clai mant
advi sed that she was headed outside to finish her |unch.
After learning that workers’ conpensation would not cover
her injury, the claimnt changed her story. After
considering all the evidence, including the contenporaneous
statenents made by the clainmant, we do not find the clai nant
credible. It is well settled that questions concerning the
credibility of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Comm ssi on. Wiite v. Gregg Agriculture Ent., 72 Ark. App.

309, 37 S.W3d 649 (2001); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W2d 876 (1991); Ark. Coal
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Co. v. Steele, 237 Ark. 727, 375 S.W2d 673 (1964); Potlatch

Forest Inc. v. Smith, 237 Ark. 468, 374 S.W2d 166 (1964).

Arkansas Code Annotated section 11-9-704(b)(6)(A) vests with
the Comm ssion the duty to “review the evidence” and if
deened advisable to “hear the parties, their
representatives, and witnesses.” The statute further
requires the Conm ssion to determne, “on the basis of the
record as a whole, whether the party having the burden of
proof on the issue has established it by preponderance of
the evidence.” A C A 8 11-9-704(c)(2). Thus, in

determ ning that the Conmm ssion’s authority and duty to
conduct a de novo review of the entire record, including

i ssues of credibility as being constitutional, the Court of

Appeal s stated in Stiger v. State Tire Serv., 72 Ark. App.

250, 35 S.W3d 335 (2000):

When the Commi ssion reviews a
cold record, deneanor is
merely one factor to be
considered in credibility
determ nations. Nunerous

ot her factors nust be included
in the Conm ssion’s anal ysis
of a case and reaching its
deci sion, including the
plausibility of the witness’'s
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testi nony, the consistency of
the witness's testinony with

t he ot her evidence and
testinmony, the interest of the
wi tness in the outcone of the
case, and the w tness’s bias,
prejudi ce, or notives. The
flexibility permtted the

Comm ssi on adequately protects
the claimant’s right of due
process of |aw.

Accordi ngly, when there are contradictions in the evidence,
it is constitutionally within the Comm ssion’s excl usive

province to reconcile the conflicting evidence and to

determne the true facts. Wite v. Gegg Agriculture Ent.,

supra. In addition, the Comnm ssion is not required to
believe the testinony of the clainmant or other w tnesses,
but may accept and translate into findings of fact only
those portions of the testinony it deens worthy of belief.

Morel ock v. Kearney Co., 48 Ark. App. 227, 894 S.W2d 603

(1995)
It is the exclusive function of the
Comm ssion to determne the credibility of the witnesses and

the weight to be given their testinony. Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W2d 275 (1994). Nei t her
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t he Workers’ Conpensation Act nor Arkansas case | aw contains
a requirement that the Conm ssion personally hear the
testimony of any witness. There is nothing in the statutes

t hat precludes the Conm ssion from accepting or rejecting
any finding nade by the Adm nistrative Law Judge, including
findings pertaining to the credibility of wi tnesses. Stiger

v. State Tire Serv., 72 Ark. App. 250, 35 S.W3d 335 (2000).

However, the findings fo the Adm nistrative Law Judge on
issue of credibility are not binding on the Conmm ssion.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S. W 2d

402 (1983); Linthicumv. Mar-Bax Shirt Co., 23 Ark. App. 26,

741 S.W2d (1987). By allow ng the Conm ssion to review
evidence or, if deened advisable, hear the parties, their
representatives and w tnesses, Ark. Code Ann.
811-9-704(b) (6) (A (Repl. 2002), adequately protects a
claimant’s due-process rights. 1d. Wen the Conmi ssion
reviews a cold record, deneanor is nmerely one factor to be
considered in determning credibility. Nunmerous other
factors nust be considered, including the plausibility of

the witness' s testinony, the consistency of the witness’'s
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testinmony with the other evidence and testinony, the
interest of the witness in the outcone of the case, and the
W tness’s bias, prejudice, or notives. 1d. “The flexibility
permtted the Comm ssion adequately protects the clainmant’s
right of due process of law ” |d.

The respondent’s offered the testinony of
M . Robert *“Shane” CGeorge, assistant manager. M. Ceorge
testified that the route the claimant was taking placed her
“wel | past the corner where she would have turned to go to
the CSM area.”

| medi ately followng the incident, M. Ceorge and
Amanda Jones took the claimant to the back of the store to
fill out an incident report. The clai mant signed the
“Wor kers’ Conpensati on Request for Medical Care” form which
stated that she had “cl ocked out for l[unch, was wal ki ng
t hrough produce, stepped on a grape & slipped & fell on
right side. The clainmant al so conpleted an “Associ ate
Statenent - Wirkers’ Conpensation” where she initially

I ndi cated that she was on lunch in response to the question
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regarding “Was This Your Regular Job Duty”. She then crossed
out the statenent and put “No” in response to the question.
Ms. Jones’ testinony denonstrates that the
cl ai mant changed her history about the fall only after
| earning that her injuries would not be covered by workers’
conpensation if the claimant was on |unch at the tine of the
fall. The claimant changed her story from being on lunch to
bei ng cl ocked back in. The clainmant was indeed cl ocked back
in but at the tine of the fall she was not wearing her
conpany vest which is required to be worn by all enpl oyees
when they are on duty. Ms. Jones testified that if the
clai mant was going outside then this was “stealing tine.”
The claimant adm tted that she and her daughter were active
snokers and if she had continued walking in the direction
she was goi ng, she would have been in the area where
enpl oyees snoke during their breaks. In fact, the clai mant
told both M. George and Ms. Jones that she was goi ng back
outside to finish her lunch at the tine of her fall.
In our opinion, the claimant’s credibility is

suspect at best. She initially told M. George and Ms. Jones
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t hat she was going outside to finish her [unch but changed
her story when she found out that she would not receive

wor kers’ conpensation benefits if she was on |unch. The
clai mant was cl ocked back in, contrary to the respondent
enpl oyer’s policy that she was to be cl ocked out when she
was on her lunch break. Her story that she was headed back
to the CSM desk to get her afternoon assignnent does not
make any sense either since she was clearly not in the path
she would take to go to the CSM desk fromthe back of the
store.

Therefore, after considering the evidence, we find
that the claimant has failed to prove by a preponderance of
t he evidence that she was perform ng enpl oynent services at
the tinme of her fall. When we consider the claimnt’s
testinmony, her lack of credibility, the testinony of
M. George and Ms. Jones, it is clear that the clai mant was
on lunch at the time she fell and was not performng
enpl oynment services. Accordingly, we hereby reverse the

deci sion of the Adm nistrative Law Judge.
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I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

| concur with the majority’s finding regarding the
Requests for Adm ssions. However, as | find the majority’s
reversal of the Adm nistrative Law Judge’s finding that the
cl ai mant was engaged in enploynent services at the tinme of
her injury to be utterly ridiculous, | nust respectfully

di ssent on that issue. Based upon a de novo review of the

record in its entirety, | find that the preponderance of the
evidence of record clearly shows that the claimant was
perform ng enpl oynment services when she was injured.

The claimant testified that she ate lunch in the
enpl oyee’ s break room on Septenber 30, 2006. The cl ai mant

testified that after conpleting her neal, she cl ocked back
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in, and as she was walking to the front of the store to get
her work assignnment from her supervisor, she slipped on a
grape and fell. At the hearing, both parties admtted that
the claimant slipped and fell on the respondent’s prem ses
and that the claimant was clocked-in at the time of the
injury. The respondent, however, nade | engthy argunents that
the clai mant was not perform ng enpl oynent services at the
time of her fall. The Suprene Court of Arkansas has held
several tines that an enployee is perform ng “enpl oynent
servi ces” when he or she “is doing sonething that is
generally required by his or her enployer....” Pifer v.

Singl e Source Transportation, 347 Ark. 851, 69 SSW3d 1

(2002); Collins v. Excel Specialty Products, 347 Ark. 811

69 S.W3d 14 (2002). Specifically, the Court has held that
the test is whether the injury occurred “within the tinme and
space boundaries of the enpl oynent, when the enpl oyee was
carrying out the enployer’s purpose or advancing the

enployer’s interest directly or indirectly.” Wallace v. \West

Fraser South, Inc., 365 Ark. 68, 225 S.W 3d 361 (2006),

Moncus v. Billingsley Logging, 366 Ark. 383 (2006).
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| find, as did the Adm nistrative Law Judge, that
the cl ai mant was advancing the interests of her enployer at
the time of her fall. She was inside the enployer’s
prem ses, on the clock, and wal king to her supervisor to be
instructed as to which departnent she was to report. The
respondents argued that the claimnt’s daughter was wal ki ng
besi de her and they were going to the portrait studio
instead of to the claimant’s supervisor. The respondents
al so argued that the claimant was goi ng outside to snoke or
to possibly finish her lunch. While interesting, all of the
respondent’s theories about what the claimant may or may not
have intended to do had she not fallen are nerely
specul ations. The fact is, that the clainant ate in the
enpl oyee’ s break room finished eating, clocked back in, and
then left the break area to report to a supervisor. En
route fromthe break roomto the front of the store, the
claimant slipped and fell. Based on the above, | find that
the clai mant was perform ng enpl oynment services at the tine

of the injury.
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In the majority opinion reversing the
Adm ni strative Law Judge’s determ nation that the clai mant
was perform ng enpl oynent services when she fell the
maj ority stated:

When we consi der the
claimant’ s testinony, her |ack
of credibility, the testinony
of M. George and Ms. Jones,

it is clear that the clai mant
was on lunch at the tinme she
fell and was not perform ng
enpl oyment servi ces.

First, | wholeheartedly disagree with the
majority’ s conclusion that the claimant was not credible. |
find the claimant to be a credible witness. The majority
asserts that the claimant is not credi bl e because she
“changed her story.” However, | find that the claimnt did
not change her story. The claimant has consistently
testified that she finished |unch, clocked back in and was
wal king in the store when she fell. She has al so
consistently testified that her intent in wal king through

the store was to report to a supervisor to receive her

station assignnent.
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The majority erroneously relies on the testinony
of the claimant’s supervisor, Robert “Shane” George, for the
proposition that the claimant “changed her story.” M.
CGeorge testified that the route the claimant was taking
pl aced her “well past the corner where she woul d have turned
to go to the CSMarea.” | would note that the respondent
failed to offer any sort of diagramto denonstrate where the
claimant actually fell. Wthout an actual diagram any
concl usion made by the nmajority as to the claimant’s actual
route or intended route is nothing nore than sheer
specul ati on.

The majority also relies on the testinony of M.
Amanda Jones for the proposition that the clai mant “changed

her story.” However, after reviewing the record, |I find that
Ms. Jones’ testinony does not contradict the claimant’s. At
the hearing, Ms. Jones admitted that the claimant was
clocked-in at the time of the injury. Subsequently, Ms.
Jones opined that the claimant worked in Sporting Goods

section and then corrected herself to state that the

claimant actually worked in the Garden Center. M. Jones
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also testified that the claimnt “should have been going to
[the Garden Center] unless specified by a nmanager to be in
another area of the store.” Contrary to the majority’s
conclusion that Ms. Jones’ testinony underm nes the
testinmony of the claimant, | find that Ms. Jones’ testinony
actually bolsters the claimant’s testinony that the clai nant
was headed to the CSM area to ask about her section

assi gnment when she fell.

Al ong the sanme |ines, the respondent’s brief
states “the fact remains that her fall occurred before
[underlined and italicized in original] she had turned the
corner and started toward the CSM desk....” However, M.
George testified that the claimant’s route was “wel | past
t he corner where she would have turned to go to the CSM area
[ enphasi s added here].” Again, without a diagram it is
really inpossible to determ ne where the claimant was on her
route through the store, however, when there are
contradictions in the evidence, it is wthin the
Comm ssion’s province to reconcile conflicting evidence and

to determine the true facts. Wite v. G egq Agricul tural
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Ent., 72 Ark. App. 309, 37 S.W3d 649 (2001). The

Comm ssion is not required to believe the testinony of the
clai mant or any other wi tness. The testinony of an
interested party is always considered to be controvert ed.

Continental Express v. Harris, 61 Ark. App. 198, 965 S.W 2d

811 (1998). Here, while the mpjority has apparently

determ ned that the claimant’s testinony is controverted
because the claimant is an “interested party”, the mgjority
has failed to consider that the testinony of the respondent
wi t nesses nust al so be considered controverted, as the

W t nesses are current enployees of the respondent, and
therefore, interested parties. | find that the testinonies
of the respondent w tnesses are full of contradictions. M.
Ceorge’ s testinony does not match Ms. Jones’ testinony. The
respondent w tnesses’ testinonies do not match the argunents
contained in the respondent’s brief. MR. WELLS: ith such
contradictions, | nust find that the claimnt, who has
consistently stated that she was on her way to get her

regi ster assignnment when she fell, to be nore credible.
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The majority has also mstakenly relied on the
claimant’ s Associate Statenent in which she states “no” as
the response to the question “Was this your regular job
duty?” as evidence that the claimant is not credible. At
the hearing, the testified that she was filling-in at the
front registers on that day and testified that she
consi dered herself a Garden Center Associate, an area
distinct fromthe other sections in the store. As she
understood the question, the claimant answered the question
properly, as she was not perform ng her regular job duties
that day. Indeed, if one reads the question in the Associate
Statenent literally, the claimant was correct in stating
that slipping on grapes or falling down were not her regul ar
job duties, and she answered as such. Furthernore, M.
Ceorge stated at the hearing that the claimant was “sonewhat
frazzl ed” after having slipped on the floor. | would also
note that the respondent’s agent filled out some of the
forms, adding to the possibility that material information
was either omtted or confused. Under the circunstances, |

find the formdocunents introduced by the respondent to be
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extrenely poor evidence, and the majority cannot properly
base a credibility determ nation on them |et alone use them
to determ ne whether or not the claimant was performng

enpl oynent services when she fell.

Second, contrary to the majority’ s erroneous
conclusion that the claimant was on lunch at the tinme of her
fall, the evidence of record clearly shows that the clai nant
had finished |unch and had cl ocked back in when she fell.

As the majority’s conclusion is not supported by the

evi dence of record, | must find that the majority has based
its conclusion on specul ative theories advanced by the
respondent as to what the claimant may or may not have been
about to do had she not fallen, rather than on the evidence
of record. The nmgjority, in relying on the respondent’s
argunents, rather than the evidence of record, has clearly
erred. Conjecture and specul ation, even if plausible,

cannot take the place of proof. Ark. Dept. of Correction v.

Gover, 35 Ark. App. 32, 812 S.W2d 692 (1991). Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W2d 155

(1979). Arkansas Methodi st Hospital v. Adams, 43 Ark. App.
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1, 858 S.W2d 125 (1993). The respondent has advanced
several theories regarding what the claimant may or may not
have intended to do had she not fallen. The respondent
specul at ed that although she was cl ocked in, she was not
perform ng enpl oynment services but was instead attenpting to
“steal time.” The respondent al so specul ated that the

cl ai mant was “going for a snoke break” or “going to finish
lunch.” Wile the respondent’s “stealing tine” or “going
for a snoke break” or “going to finish lunch” theories are
all interesting, none of themare supported by the evidence
of record. Furthernore, as the evidence of record clearly
shows that the clai mant was not doi ng any of these
activities when she fell, it is conpletely irrelevant that
she may or may not have intended to do any of these things

had she not fallen. Ark. Methodist Hospital v. Hanpton, 90

Ark. App. 288, 205 S.W3d 848 (2005).

I n conclusion, the preponderance of the evidence
of record shows that the claimant had fini shed eating, had
cl ocked back in, and was reporting to her supervisor to

recei ve her station assignment when she fell. Regardless of
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what the claimant may or may not have been about to do had
she not fallen, the claimant was advanci ng her enployer’s
interests and was perform ng enpl oynment services when she

fell. See Id.; Wal-Mart Stores, Inc. v. King, 93 Ark. App.

101, 216 S.W3d 648 (2005); Wal-Mart Stores, Inc. v. Sands,

80 Ark. App. 51, 91 S.W3d 93 (2002); Wallace v. West Fraser

South, 90 Ark. App. 38, 203 S.W3d 646 (2005).
For the aforenentioned reasons, | nust concur, in

part, and respectfully dissent, in part.

PH LIP A HOOD, Conm ssioner



