BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F613992

GLENDA FLYNN,
EMPLOYEE CLAI MANT

SOQUTHWEST CATERI NG COVPANY,
EMPLOYER RESPONDENT

PHOENI X | NSURANCE COVPANY,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED DECEMBER 15, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SHANNON MUSE CARROLL,
Attorney at Law, Hot Springs, Arkansas.

Respondent represented by the HONORABLE PHI LLI P CUFFMAN,
Attorney at Law, Fort Smth, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed January 14, 2008. The adm nistrative |aw
j udge found that the claimant proved she sustai ned a neck
and arminjury. After reviewing the entire record de novo,
the Full Comm ssion reverses the adm nistrative | aw judge’s

opinion. The Full Comm ssion finds that the claimnt did
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not prove she sustained a conpensable injury to her neck or
arm
. H STORY

The parties stipulated that denda Gail Flynn sustained
a conpensabl e foot sprain injury on Decenber 16, 2006. M.
Flynn testified:

Q So tell ne, on Decenber 16'", 2006, what
happened?

A. | was going through the kitchen, and they have
rugs, or mats....There was one sort of diagonal
like....my foot got right on the corner of it, and
it just threw nme off to the side. 1In falling,
there was that form ca counter there....|l was
trying to grab a hold of the counter to keep ny
head fromhitting on it. That’s all 1 can
remenber until | was just standing there...

Q So let me be clear: Did you catch yourself on
the counter?

A Yes. | didn't hit nmy head or nothing or go on
down, because | caught nyself on that counter
t here.

Q And the next thing you recall, what part of
you was hurt?

A Wll, right then ny foot was so bad....

Q Did your neck and arnms hurt at the sane tine,
or when did you start discovering that that was
causi ng you sone pain?

A. That day they took ne in, the foot was so bad
that | didn’t notice the arns all that bad.
mean | was just really bad on ny foot....
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The claimant testified that she did not return to work
after Decenber 16, 2006.

Dal | as Poneroy, PA-C, saw the cl ai mant on Decenber 18,
2006:

She presents to the Business Health Cinic Today
for conplaints of pain per her right ankle and
foot after a work relate (sic) injury this past
weekend. The patient states that on 12/16/ 2006 at
approximately 10:25 p.m the patient was wal ki ng
in the kitchen and slipped on a mat and tw sted
her foot sideways. She had i nmedi ate pain and
swel ling per the foot and ankle....Today she is
having a slight inprovenent but is still unable to
wal k conpletely due to the pain. The patient

deni es any pain per her knee or hip. She has
noticed no bruising but has had sonme swelling....

Exam nation of the right foot, the patient has
tenderness to pal pation over the lateral portion
of the foot, but no tenderness over the nedial or
| ateral malleolus....There is no obvious
ecchynosis....The rest of her examis

unr emar kabl e.

Ms. Ponmeroy’s inpression was “Right foot sprain....She
will be able to return to work if they have seated work
only.” The claimant continued followup visits with Dallas
Poneroy at the health clinic and physical therapy was
arranged. Dr. Mchael K Atta saw the clai mant on January
17, 2007: “The patient returns for further evaluation and
states that her right foot is slightly better....Exam nation

of the patient’s her foot (sic) reveals sonme ecchynosis
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along the |l ateral aspect of the md foot region.” Dr. Atta
assessed “Right foot sprain....The patient will be continued
on anot her three sessions of physical therapy. 1In the
meantinme, she will be continued on her current work
restrictions.” Dr. Atta’'s assessnent on January 25, 2007

was “Right foot sprain with obvious right foot drop....The

patient will be continued on physical therapy for another
week. However, | feel that a nerve conduction velocity test
will be in order to further evaluate her current condition.”

A physical therapist’s note on January 29, 2007
appeared to indicate that the claimant was conpl ai ni ng of
pain in her left armand was unable to sleep on her left
si de.

Dr. R Paul Tucker adm nistered nerve conduction
studi es on February 6, 2007 and noted, “Overall these
findings are consistent with a right peroneal nerve pal sy
with a del ayed conduction there.” Dr. Atta' s inpression on
February 12, 2007 was “Right foot sprain wth right
perennial (sic) nerve palsy....In view of the patient’s
nerve conduction velocity findings | feel that neurol ogical

consult is necessary to further evaluate the probabl e cause
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of the perennial nerve palsy to ascertain whether it is due
or linked to her foot sprain in any way or not.”
The claimant visited Dr. Tucker on April 2, 2007:

She has worked as a waitress in the past. She was
wal ki ng where there were mats. Her feet becane
tangl ed and she tripped over the mats. She caught
herself on her arns and did not fall to the
ground. She seened to injure her arns, and now
she feels as if this burns in her arns between her
shoul der and her el bow, nore on the |left side.
This really hurts her. She has an area that is
tender in the left arm three fours (sic) of the
way between her el bow and shoul der. Wen

she fell, she had to scoot to the bathroom..

| had seen her for EMG and nerve conductions on
02/ 06/ 2007....The findings were consistent with a
ri ght peroneal nerve palsy, with a del ayed
conduction there....

More recently, she has noticed a small knot in the
left arm. ..

Her extrem ties showed good pul ses and no
edena. . .

| checked her for range of notion of her neck and
she had good full range of notion of her neck. In
exam ning the arns for the area of the knot, |
could feel an area of induration and tenderness,
which I would say is a horizontal area and is in
the | ocation previously noted. This was about one
to one and a half centinmeters wide and with the

| ong di nension horizontally, about three
centineters. | cannot feel this on the right

side. It was somewhat tender. There was no
redness of heat, etc....

| MPRESSI ON:  The patient does have sone
findings....W do not know what the small lunmp in
her armis. There seens to be sonething there
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when she caught herself, when she started to fall.
She twi sted her ankle. Twi sting of the ankle
usual | y does not cause ankl e dorsifl exion
weakness, as with a peroneal nerve pal sy.

W need to obtain approval for the MRl of the
cervical spine. | would |ike to extend this now
to the lunbar spine as well. She has the snal

| unp on her left arm She al so needs approval for
t he Zanafl ex.

The clainmant returned to Dr. Atta on May 24, 2007:

She states that her right ankle is feeling nmuch
better. She has devel oped strength in the ankle
and is no |longer walking with a stepish (sic)
gait. She does not have any numbness or tingling
in her right |ower extremty.

However, the patient states that she is
experiencing severe pain in the |ateral aspects

of her arms. On further discussion, the patient
states that she has been experiencing pain in both
arns every (sic) since a week after the injury and
attributes this to possibly falling onto her

el bows when she had the initial injury. She

deni es any current bruising, redness or swelling

I n her upper extremties. She does not have

any nunbness or tingling in her upper
extremties....

Exam nati on of both upper extremties does not
show any redness, swelling or ecchynosis.

Pal pati on reveal s tenderness over the | ateral

aspects of both arns, but no

swel l'ing....Neurovascul ar exam nati on of both
upper extremties is normal.

Dr. Atta assessed “1. Resolving right foot sprain. 2.
Bil ateral arm pain” and reconmmended an MRl of the cervical

spi ne.
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Dr. Steven A Kulik provided an | ndependent Medica
Exam nati on on May 30, 2007:

Ms. Flynn is a 63-year-old femal e who works for
Sout hwest Catering Conpany and injured herself on
Decenber 16, 2006. She apparently was wal ki ng and
slipped on a rug and tw sted her right ankle and
foot and heard a snap. She could not wal k

on it that evening or the next day....

Patient is inproving and currently she has very
little pain in her right foot. She does have a
hi story significant for being referred to Dr.
Tucker in Hot Springs where EMcs were done of her
| ower extremity. This showed a peroneal nerve
weakness. . ..

Her right foot and ankle were evaluated. Her

ankl e was stable on anterior stress and | ateral

tilt. There is absolutely no tenderness in her

ankle. There is no significant tenderness of her

f oot except possibly the dorsol ateral m df oot

area. No swelling and no particul ar warnth.

There is full notion....X-rays of her foot

show no fractures.

Dr. Kulik assessed “1. Right foot sprain. 2. No

evi dence of fracture or chronic |iganentous instability. 3.
Weakness in her peroneal nerve as evidenced by dorsiflexion.
Weakness of about 4/5. According to patient this is
improving.” Dr. Kulik recommended continued physica
therapy and stated that the claimant “could go back to work
fromthe standpoint of her foot. Dr. Kulik noted, “3. M.
Flynn al so conplains of pain in her upper extremties.

did not fully evaluate or examine it. | did very cursory
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eval uation of her records. She does appear to have pain
nostly in her shoulders and sonme pain in the back of her
neck. Just fromthe review of Dr. Atta’ s records, | do
agree that an MRl of her neck woul d probably be needed.”
The respondents paid tenporary total disability
benefits through June 16, 2007.
The inmpression following an MRI of the clainmant’s

cervical spine on August 7, 2007 was “1. MId bilateral

neural foramnal narrowing at C4-C5. 2. Mbderate bil ateral

neural foram nal narrowi ng at C5-C6, greater on the right

than the left.”

The claimant returned to Dr. Atta on August 9, 2007:

The MRl revealed mld bilateral neural foram nal
narromw ng at C4/C5 as well as noderate bilatera
neural foram nal narrowing at C5/C6, which is
greater on the right than the left. No regions of
spi nal stenosis were denonstrated. No definite
pressure on any nerve or spinal cord tissue was
noted. ...

| had an extensive discussion with the patient
where | expl ained that the objective findings do
not clearly correlate with any traumatic injury
fromfalling onto her upper extremties. Based on
this MR report | amtherefore not able to show
any objective findings to further justify |inking
her current synptons to the injury which occurred
on Decenber 16'" 2006.

However, | have expressed to the patient that the
MRI was initially requested by Dr. Paul Tucker
t he neurol ogist, to further evaluate her synptons
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after she had had an initial office visit with him

on April 2" 2007. | feel that it would therefore
be best that Dr. Tucker also be allowed to
evaluate the MRl as well. | amtherefore

requesting that the patient also be sent to see
Dr. Tucker for further evaluation. However,

have explained to the patient that at this tinme |
do not feel that there is any further intervention
that is required froman occupational health

poi nt of view.

Dr. Atta assessed “Degenerative joint disease of the
cervical spine.”

Dr. Tucker exam ned the claimant on Septenber 5, 2007
and noted, “The problemshe is having nowis still with her
arnms, where she caught herself.... W reviewed the MRl nore
carefully. Although they nention narrowing at C5-6, it was
in the report itself that said the narrowi ng was at C6-7,
greater on the right than the left, with the nost prom nent
changes there. This is a difficult problem Cearly she
has a definite abnormality. | think the | east expensive and
nost precise way to inprove her status would be to obtain a
nyel ogram wi th a post neyl graphic (sic) CT rather than doing
further EMG and nerve conduction studies, and then going on
to do this study....l had seen her initially on 02/06/2007.
She was referred to me for EMG and nerve conductions of her

| egs, and we raised the question of the change in her |egs.

Those synptons seened to have now cl eared conpletely. She
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had fallen on Decenber 16'", 2006. She had sustained a
significant injury, particularly at C6-7 on the right side.”

A pre-hearing order was filed on Cctober 16, 2007. The
claimant’s contentions were listed as follows: “1.
Conmpensability of a neck injury as well as the foot sprain
injury on Decenber 16, 2006. 2. Entitlenent to additional
medi cal, both for the neck and the arm 3. Entitlenment to
TTD benefits from June 16, 2007, to a date to be determ ned.
4. Entitlenent to attorney’'s fees.” The respondents’
contentions were, “1. Respondents accepted the claimnt’s
foot injury and have paid all appropriate benefits. 2.
Respondents have controverted the neck injury and contend
this is not a conpensable injury arising out of the course
and scope of claimnt’s enploynent.”

| ssues to be litigated were, “1. Conpensability of a
neck injury and arminjury. 2. Medical benefits. 3. TID
benefits. 4. Attorney’'s fees.”

A hearing was held on Decenber 7, 2007. The cl ai mant
testified, “My foot is a lot better. | won't conplain on
it. Once in awiile I'll have a real sharp - |like a bolt

goes through it. But it don’t last but a second, and that’s
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very rare....If they would just get ny arns to where | could
get back to work.”

The adm nistrative | aw judge found that the clai mant
proved “she sustained not only a right foot injury on
Decenber 16, 2006, when she tripped over a mat at work, but
she al so has proven that she sustained a neck and arminjury
at the same tine.” The admi nistrative |aw judge awarded
medi cal treatment and tenporary total disability
conpensation. The respondents appeal to the Ful
Conmmi ssi on.

1. ADJUDI CATI ON

A.  Conpensability
Ark. Code Ann. 811-9-102(4)(A) (Repl. 2002) defines

“conpensable injury”:

(i) An accidental injury causing internal or
external physical harmto the body ...arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable

by tinme and place of occurrence[.]
A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4)(D). “Objective findings” are those findings
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whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16)(A)(i).

The enpl oyee’ s burden of proof shall be a preponderance
of the evidence. Ark. Code Ann. 811-9-102(4)(E)(i).
Preponderance of the evidence neans the evidence having
greater weight or convincing force. Smith v. Magnet Cove
Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

In the present nmatter, an admi nistrative |aw judge
found that the clainmant proved she sustained a neck and arm
injury. The Full Conmi ssion reverses this finding. The
parties stipulated that the claimant sustained a conpensabl e
foot sprain injury on Decenber 16, 2006. The cl ai mant
testified that she tripped over a mat, caught herself wth
her arnms to keep fromfalling, and felt acute pain in her
foot. The initial nedical records show that the claimant
conpl ai ned of right foot pain and did not sustain any trauna
to her neck or arns. The claimant was assessed as having a
right foot sprain. The respondents pronptly provided
reasonably necessary nedical treatnment in connection with
the claimant’s conpensabl e right foot sprain.

The claimant informed Dr. Tucker on April 2, 2007 that

she had recently noticed a small knot on her left arm Dr.
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Tucker reported that he felt an “induration,” or small |unp
inthe claimant’s left arm The evidence does not show t hat
this lunp was caused by the clainmant’s Decenber 16, 2006
right foot sprain, or that the |unp was caused by the
clai mant “catching herself” to keep fromfalling on Decenber
16, 2006. An MRl on August 7, 2007 showed foram nal
narrowi ng at C4-C5 and foram nal narrowing at C5-C6. Dr.
Tucker opined in Septenber 2007 that the claimant had
sustained “a significant injury” to her cervical spine. It
is wthin the Conmi ssion’s province to weigh all the nedica
evidence and to determ ne what is nost credible. Minnesota
Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W2d 151 (1999).
In the present matter, we nust attach m niml weight to Dr.
Tucker’s opinion that the claimnt injured her cervical
spine. The evidence does not show that the claimnt injured
her neck or cervical spine when she sprained her right foot
on Decenber 16, 2006. W attach significant weight to Dr.
Atta’s opinion in August 2007, “the objective findings do
not clearly correlate with any traumatic injury fromfalling
onto her upper extremties.”

Based on our de novo review of the entire record, the

Ful | Comm ssion finds that the clainmnt did not prove she
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sust ai ned a conpensable injury to her neck or arms. The
clai mant did not prove that she sustained an accident al
injury causing internal or external physical harmto her
neck or either arm The clainmant did not establish by
nmedi cal evidence supported by objective findings a
conpensabl e injury to her neck or arns. There is no
probative evidence before the Comm ssion denonstrating that
the knot, induration, or lunp described by Dr. Tucker on
April 2, 2007 was in any way caused by the claimnt’s foot
sprain or by the claimnt catching herself on Decenber 16,
2006. Nor is there any probative evidence before the
Comm ssi on denonstrating that the findings seen on the
cervical MR were in any way caused by the claimnt’s foot
sprain or by catching herself on Decenber 16, 2006. The
Ful | Comm ssion therefore reverses the opinion of the

adm ni strative |law judge, and this claimis denied and

di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmi ssi oner Hood di ssents.
DISSENTING OPINION

| nust respectfully dissent fromthe nmajority
opinion. The majority, reversing the Adm nistrative Law
Judge, finds that the clainmant did not prove she
sust ai ned a conpensable injury to her neck or arnms.

After a de novo review of the record, | find, as did the
Adm ni strative Law Judge, that the clainmant proved by a
preponderance of the evidence that in addition to her
conpensabl e right foot injury, sustained during a fal

at work on Decenber 16, 2006, the claimnt also
sust ai ned conpensabl e neck and upper extremty injuries.
Therefore, | nust respectfully dissent.

For the claimant to prove a conpensable injury
as aresult of a specific incident that is identifiable
by tinme and place of occurrence, a claimant nust
establish (1) proof by a preponderance of the evidence
of an injury arising out of and in the course of
enpl oynment; (2) proof by a preponderance of the evidence
that the injury caused internal or external harmto the
body that required nmedical services; (3) nedica

evi dence supported by objective findings establishing
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the injury; and (4) proof by a preponderance of the
evidence that the injury was caused by a specific
incident and identifiable by tine and pl ace of

occurrence. Mkel v. Engineering Specialty Plastics, 56

Ark. App. 126, 938 S.W2d 876 (1997). | find that the

cl ai mant has proved by a preponderance of the evidence
all of the elenents for conpensabl e specific incident

neck and upper extremty injuries, supported by

“obj ective findings.”

First, the claimant has proved by a
preponderance of the evidence that her neck and upper
extremty injuries were caused by a specific incident at
work and “arose out of and in the course of her
enpl oynent.” The phrase "arising out of the enploynent”
refers to the origin or cause of the accident, so the
enpl oyee is required to show that a causal connection
exi sts between the injury and his enpl oynent. Gerber

Products v. MDonald, 15 Ark. App. 226, 691 S.W2d 879

(1985). Here, there is no dispute that there was an
i nci dent on Decenber 16, 2006, when the clai mant al nost
fell after tripping over a mat. The cl ai mant caught

hersel f, using both hands, on a counter near the coffee



Flynn - F613992 17

machi nes. The respondent accepted a right foot injury
and paid nmedical and tenporary total disability benefits
associated with that injury. The clai mant credibly
testified that she began experiencing problens with her
arms and neck i medi ately after the fall. The cl ai mant
testified that she notified Dallas Poneroy, nurse
practitioner, on her second visit, about her neck,
shoul ders, and arm hurting. On May 24, 2007, Dr. M chael
Atta ordered a cervical MR, and then referred the
claimant to Dr. Paul Tucker to evaluate the MR findings
and her synmptoms. On April 2, 2007, Dr. Tucker’'s report
notes and neasures the knot in the claimant’s left arm
Dr. Tucker further nentions the “small lunp in her arnf
later in his report and states, “There seens to be
sonet hi ng there when she caught herself, when she
started to fall.” On Septenber 5, 2007, Dr. Tucker
reviewed the claimant’s MRl and addressed the results,
as foll ows:

This is a difficult

problem Cearly she has

a definite abnormality. |

think the | east expensive

and nost precise way to

| nprove her status woul d
be to obtain a myel ogram
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wi th a post nyel ographic

CT rat her than doing

further EMG and nerve

conduction studies, and

then going on to do this

study. | think this would

be econom cal and

reasonable. W could

repeat the MRI with a

hi gher resol uti on machi ne,

but will go to the

definitive test to see if

she needs sonet hi ng

specifically at C6-7 done.
Dr. Tucker ended his Septenber 5, 2007, progress report
stating that the claimant’s problens with her |egs seem
to have cleared up conpletely but that the claimant had
al so sustained a significant injury at C6-7 on the right
si de when she fell on Decenber 16, 2006.

Arkansas Courts have |ong recogni zed that a

causal relationship nmay be established between an
enpl oynent -rel ated inci dent and a subsequent physi cal
I njury based on evidence that the injury manifested
itself within a reasonable period of time follow ng the
incident so that the injury is logically attributable to
the incident, where there is no other reasonabl e

explanation for the injury. Hall v. Pittnman Construction

Co., 234 Ark. 104, 357 S.W2d 263 (1962). Here, based on

t he above nedi cal evidence and the clainmant’s credible
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and uncontradi cted testinony regardi ng the nechanics of
t he Decenber 16, 2006 fall, | find that the clai mant has
clearly proved a causal connection between the Decenber
16, 2006 fall at work and her neck and upper extremty
i njuries.

Second, | find that the claimant’s injury
caused internal or external physical harmand the
cl ai mant has presented objective findings establishing
t he exi stence and extent of her injury. Regarding this
el enent, the majority states:

The claimant did not establish by
medi cal evi dence supported by

obj ective findings a conpensabl e
injury to her neck or arns. There is
no probative evidence before the
Comm ssi on denonstrating that the
knot, induration or |unp described
by Dr. Tucker on April 2, 2007 was
in any way caused by the claimnt’s
foot sprain or by the clai mant
catching herself on Decenber 16,
2006. Nor is there any probative

evi dence before the Comm ssion
denonstrating that the findings seen
on the cervical MR were in any way
caused by the claimant’s foot sprain
or by catching herself on Decenber
16, 2006.

As outlined above, the nmgjority has confused
the el enments of objective findings and causation, and

erroneously required the claimant to prove the causation
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el enent with objective findings. The workers’
conpensati on statutes provide that “[a] conpensabl e
injury nust be established by medical evidence supported
by objective findings....” Ark. Code Ann. 11-9-102(4) (D)
(Supp. 2007). “Qbjective findings” are defined as “those
fi ndi ngs which cannot cone under the voluntary control

of the patient.” Ark. Code Ann. 811-9-102 (16)(A) (i)
(Supp. 2007). A claimnt nust prove a causal connection

bet ween hi s enpl oynent and the injury. Crudup v. Reqal

Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000). While

obj ective nedical evidence is necessary to establish the
exi stence and extent of an injury, it is not essential
to establish the causal relationship between the injury

and the work-rel ated accident. Wal -Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W2d 522, 524 (1999);
Horticare Landscape Managenent v. MDonald, 80 Ark. App

45, 89 S.W3d 375 (2002). Here, as noted by, but
apparently disregarded by the majority, the MRl report
cont ai ns obj ective nedical findings of a cervical

injury. As for the claimnt’s upper extremty injury, as
not ed, but again apparently disregarded by the majority,

Dr. Tucker palpated a lunp in the claimant’s arm which
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is clearly an objective finding outside of the
claimant’s voluntary control

| would al so note an additional point of error
seen in the majority’s finding. The claimant did not
assert that her foot “sprain” caused her arminjuries.
She al so did not assert that her foot “sprain” caused
her neck injury. The majority’s statenents that the
claimant failed to prove that her neck or arminjuries
wer e caused by her foot “sprain” are ridicul ous,
particularly due to the fact that the clainmant’s
contention that her injuries were incurred during the
fall, not as a conpensabl e consequence of the
conpensabl e foot injury, is clearly set out in the Pre
Hearing questionnaire.

In conclusion, | find that the clai mant has
proved all of the elenents of conpensabl e neck and upper
extremty injuries sustained, in addition to her
conpensabl e right foot injury, during a fall at work on
Decenber 16, 2006.

For the aforenentioned reasons | nust

respectful ly dissent.

PH LIP A HOOD, Conm ssioner



