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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F510273   

MICHAEL FLOW,
EMPLOYEE                               CLAIMANT

B & B OIL TOOLS, INC.,
EMPLOYER                               RESPONDENT

COMMERCE & INDUSTRY INSURANCE COMPANY,
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OPINION FILED JULY 14, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERRY C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE CARL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 18, 2007.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  The stipulations agreed to by the parties are
hereby accepted as fact.

3.  The claimant has failed to prove by a
preponderance of the evidence entitlement to TTD
benefits from February 17, 2006, to a date yet to
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be determined.  Therefore, claimant’s request for
additional TTD benefits is denied.

4.  The medical treatment contained in the record
was reasonably necessary and related to the
claimant’s compensable injuries and, therefore, the
responsibility for the respondents.

5.  All additional treatment after 2/20/07,
including, but not limited to, the testing now
recommended by Dr. Vora, is not reasonably
necessary or related to the claimant’s compensable
injuries and, therefore, not the respondents’
responsibility.

6.  Claimant reached MMI on 11/5/05, subsequent
treatment between 11/5/05 and 2/20/07 was
reasonable pain management.  

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that he sustained compensable

injuries that are governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The

claimant’s alleged injuries are, indeed, injuries that

are covered by the Act; however, the claimant has failed
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to establish the elements necessary to prove these

compensable injuries by a preponderance of the evidence. 

Therefore we affirm and adopt the May 18, 2007

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur in part and dissent

in part from the majority’s opinion. Specifically, I

agree that the medical treatment the claimant has

received is reasonably necessary and related to the

claimant’s compensable injuries and a liability of the

respondent. However, I disagree with the majority’s

determination that the additional treatment and testing

now recommended by Dr. Vora is not reasonable, necessary

and related to the claimant’s compensable injuries.

Furthermore, I disagree with the majority’s finding that
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the claimant reached maximum medical improvement on

November 5, 2005. I also disagree with the majority’s

determination that the claimant has failed to prove

entitlement to temporary total disability benefits from

February 17, 2006 until a date yet to be determined.

After a de novo review of the record, I find that the

claimant has proved by a preponderance of the evidence

entitlement to all of the medical treatment outlined in

the record, specifically including the additional

reasonable, necessary and related treatment and testing

now recommended by Dr. Vora. Furthermore, I find that

the claimant has proved by a preponderance of the

evidence that he remains in his healing period and is

entitled to temporary total disability benefits from

February 17, 2006 until a date yet to be determined.

Therefore, I must respectfully dissent on these issues. 

Additional Medical Treatment

          The Workers’ Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with an employee’s

injury.    Ark. Code Ann. § 11-9-508(a)(Repl. 2002);

American Greeting Corp. v. Garey, 61 Ark. App. 17 963

S.W.2d 613 (1998).Injured employees must prove that

medical services are reasonably necessary by a
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preponderance of the evidence; however, those services

may include that necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury. Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

          The claimant sustained compensable injuries to

his neck, back and spine on September 9, 2005, when he

fell from a pipe rig. Following the claimant’s injury,

he went to the emergency room and then began treatment

with his primary care physician, Dr. Patrick Antoon, who

treated claimant through April 18, 2006.  A review of

Dr. Antoon’s medical records demonstrates consistent and

continued documented muscle spasms and consistent pain

complaints. On February 23, 2006, Dr. Antoon reported,

in part, that the claimant may need nerve studies.  On

April 18, 2006, Dr. Anotoon again reported that the

claimant needed a neurology consult.

          Dr. Antoon referred the claimant to Dr. Thomas

Hart for evaluation and pain management.  Dr. Hart
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treated the claimant from March 17, 2006, through April

5, 2006.  On April 5, 2006, Dr. Hart explained his

findings and recommended that claimant see a neurologist

for EMG or nerve conduction studies to make sure that he

has no type of neuropathy or some type of damage to the

plexus with the fall.  Dr. Hart referred the claimant to

Dr. Shailesh Vora, a neurologist, for consultation and

testing.  Respondents authorized claimant’s first visit

with Dr. Vora, which took place on May 1, 2006.  On May

1, 2006, Dr. Vora’s examination revealed both neck and

muscle spasms present in the claimant.  Dr. Vora made

specific findings and recommended additional testing

consistent with that recommended by Dr. Thomas Hart,

which included EMG and nerve conduction studies. 

Respondents denied the request for additional medical

treatment recommended by Dr. Vora and summarily

controverted all additional benefits.

          The claimant testified that he continues to

have pain and numbness in his legs (left more than

right), in his back, and that his arms go to sleep.  The

claimant stated he walks with a limp and sometimes his

legs will go out on him.  The claimant stated the

respondents would not authorize any treatment after his

first visit to Dr. Vora; therefore, the claimant was
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forced to see Dr. Gonzales for additional medical

treatment because Dr. Antoon was no longer in practice.

          By affirming and adopting the Administrative

Law Judge’s denial of Dr. Vora’s recommended testing and

treatment, the majority finds that these

tests/treatments are not related to the claimant’s

admittedly compensable injury.  However, I find that it

was stipulated that the claimant sustained back, neck,

and spine injuries as a result of his compensable

accident.  In Dr. Vora’s examination, Dr. Vora

specifically found both neck and back spasms.  Dr. Vora,

in part, recommended the same testing as that

recommended by Dr. Thomas Hart, namely, EMG and nerve

conduction studies.  Certainly, these tests are

consistent with claimant’s injuries and the

recommendations of Dr. Antoon and Dr. Hart, who felt

that the claimant may have nerve damage.  I find that

the majority’s determination that Dr. Vora’s

recommendations are not related to the injuries claimant

sustained as a result of his compensable injury, ignores

not only the stipulation of the parties, but also

ignores the recommendations of the various examining

physicians, and is clearly in error.
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          The claimant’s complaints of pain have been

consistent and continuous.  The recommendations of Dr.

Vora would assist in determining whether claimant’s

continued problems are caused by nerve damage, as

suspected by both Dr. Antoon and Dr. Hart. What

constitutes reasonable and necessary medical treatment

is a question of fact for the Commission. Gansky v.

Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996). Here, as in Gansky, where the Court reversed the

Commission’s denial of additional medical treatment, the

respondent has refused to pay for additional medical

testing recommended by all of the claimant’s authorized

treating physicians. The majority has clearly erred. I

find that a preponderance of the evidence shows that the

claimant is entitled to additional medical treatment,

including, but not limited to, the additional testing

and treatment now recommended by Dr. Vora.

Temporary Total Disability

          Temporary total disability is that period

within the healing period in which the employee suffers

a total incapacity to earn wages. Ark. State Hwy. Dept.

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

“Healing period” means “that period for healing of an

injury resulting from an accident.” Ark. Code Ann. §11-
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9-102(12). The healing period continues until the

employee is as far restored as the permanent character

of her injury will permit. When the underlying condition

causing the disability becomes stable and when nothing

further will improve that condition, the healing period

has ended. Mad Butcher Inc. v. Parker, 4 Ark. App. 124,

628 S.W. 2d 582 (1982). See Searcy Indus. Laundry, Inc.

v. Ferren, 92 Ark. App. 65, 211 S.W. 3d 11 (2005).   

“Disability” means incapacity because of compensable

injury to earn, in the same or any other employment, the

wages which the employee was receiving at the time of

the compensable injury. Ark. Code Ann. §11-9-102(8).  A

claimant who has been released to light duty work but

has not returned to work may be entitled to temporary

total disability benefits where there is insufficient

evidence that the claimant has the capacity to earn the

same or any part of the wages that he was receiving at

the time of the injury.  Breshears, supra. Here, the

claimant has been assigned work restrictions at least as

late as February 15, 2007, when Dr. Katherine Gonzales

stated in correspondence that claimant was limited to

lifting less than 20 lbs. no more than one hour per day. 

Dr. Vora, in his report of May 1, 2006, stated that

claimant should not lift anything heavier than 10 lbs. 
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Claimant took a Functional Capacity Evaluation that

demonstrated that he gave full effort and that the

evaluation was valid.  The functional capacity evaluator

recommended additional medical treatment for Mr. Flow. 

The Functional Capacity Evaluation limited the claimant

in carrying no more than 15 lbs.  Limitations were also

given in pushing, pulling, and bending.  It is important

to note that respondents have not offered to return the

claimant to work at a position within the limitations

set forth by the functional capacity evaluator, Dr.

Gonzales, or Dr. Vora.  The claimant credibly testified

regarding his limitations and inability to reenter the

workforce. Therefore, I find, that the claimant does, in

fact, remain in his healing period and is entitled to

temporary total disability benefits pursuant to Ark.

Code Ann. §11-9-102(8) and Breshears, supra.

In conclusion, I find that the claimant has proved by a

preponderance of the evidence his entitlement to

additional reasonable and necessary medical treatment,

specifically including but not limited to, the treatment

and testing recommended by Dr. Vora. I find that the

claimant has proved by a preponderance of the evidence

his entitlement to temporary total disability benefits
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from February 17, 2006 until a date yet to be

determined.

          For the aforementioned reasons I must

respectfully concur in part and dissent in part.

_______________________________
PHILIP A. HOOD, Commissioner  


