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Deci si on of Adm nistrative Law Judge: Affirnmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeals from a decision of the

Adm ni strative Law Judge filed Novenber 17, 2006.
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The Admi nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of this
claim

2. The cl aimant sustai ned a conpensabl e
injury on May 17, 2001 to the neck and
back.

3. A maxi mum conpensation rate for a
2001 injury of $410.00 for TTD and
$308. 00 for PPD

4. Respondents No. 1 accepted a total of
17% anat om cal i npairnment rating.

5. Caimant reached the end of his
heal i ng period on August 31, 2004.

6. Claimant’s nedical treatnment after
August 31, 2004, with Dr. Ward was for
t he purpose of pain managenent and did
not constitute a new healing period.

7. Caimant has failed to prove by
preponderance of the evidence that he is
entitled to permanent and total
disability benefits in that he has been
released to return to light duty work.

8. Caimant has failed to prove by a
preponderance of the evidence that he is
entitled to wage | oss benefits.

9. The preponderance of the evidence
denonstrates that there is no Second
Injury Fund liability in this case since
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claimant’ s permanent partial inpairment
is directly related to his May 17, 2001
wor k-related injury.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssioner
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Conmi ssi oner Hood concurs, in part, and dissents, in part.

CONCURRING & DISSENTING OPINION

| must respectfully concur in part and dissent in
part fromthe majority’s opinion. Specifically, | agree with
the majority’s findings that the clai mant sustai ned
conpensabl e injuries to the neck and back on May 17, 2001
and has sustai ned pernmanent inpairnent of 5%to the neck and
12%to the back, for a conbined total of 17% permanent
physical inpairnment. | also agree with the majority’s
finding that the Second Injury Fund does not have liability
inthis claim However, based upon a de novo review of the
record inits entirety, | find that the claimant’s healing
period did not end until January 10, 2006, and, as the
claimant was totally incapacitated fromwork from My 16
2005, when the claimant’s authorized treating physician took
the claimant off work, until January 10, 2006, the date
cl ai mant reached maxi num nedi cal i nprovenent, the clai mant
Is entitled to tenporary total disability benefits for this
time period. Furthernore, as | find that the claimant has

proved by a preponderance of the evidence his entitlenent to
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a significant increase in his permanent inpairnent rating in
the formof wage-loss disability, | must also dissent from
the mapjority’s finding that the claimant is not entitled to
any wage-l oss or permanent and total disability benefits.
H STORY

The cl ai mant worked for the respondent enployer as
a mechanic. On May 17, 2001, the claimnt and two co-workers
were attenpting to nove a car that was raised on a floor
j ack, when the vehicle jerked, injuring the claimant’s
spine. The clai mant underwent his first neck surgery, to the
C6-7 area, on July 30, 2001. The cl ai mant underwent his
second neck surgery, to the C3-4 area, on April 16, 2002.
The cl ai mant underwent his third neck surgery, to correct a
dowel problemin the C3-4 area, on May 31, 2002.

In July of 2002, after the third surgery, the
claimant returned to the respondent and inquired as to
whet her or not he would be put back to work. The respondent
told the claimnt, who had made $72, 000 the year he was
injured, that he could cone back to work if he took a 15%

pay cut. The clai mant decli ned.
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I n August of 2002 the claimant went to work for
anot her enpl oyer, I PSCO as a generator technician. At
| PSCO, the clai mant made $14.50 an hour, approxinmately 48
hours per week, and he estimated that his yearly pay with
overtime woul d be $60, 000.

I n Sept enber of 2002, Dr. Adanetz assigned the
claimant a 12% permanent inpairnment rating to the body as a
whol e for his neck injuries.

The nedi cal records indicate that while the
cl ai mant was working at |1 PSCO he began to experience a
recurrence of |ower back pain, related to the May 17, 2001,
specific incident at work, and that he returned to Dr.
Adanetz for treatnent, and eventually had to stop worKking
for PSCO in February 2003.

A Hearing was held on this claimon My 22, 2003.
The issues at the hearing were additional nedical treatnent
for the claimant’s neck injury, additional tenporary total
disability benefits for the claimant’s neck injury and the
conpensability of the claimant’s | ower back injury. On

August 11, 2003, the Adm nistrative Law Judge found that the
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preponderance of the evidence reflects that the clai mant
sust ai ned a conpensabl e | ow back injury on May 17, 2001,

t hat the preponderance of the evidence reflects that the

cl ai mant

conpensabl e neck and back injuries and is entitled to

tenporary total

remains in his healing period for

yet to be determ ned.

On Septenber 23, 2003, Dr. Adanetz stated:

CHART NOTE: M. Ellenberg cane back to
the office on 9/23/03. He says that his
neck is doing fairly well, although he
has trouble turning it to the right.
That apparently becane sonmewhat of a
problemw th a job where he was doing a
ot of driving, unfortunately, so now he
hasn’t worked since about February. He
al so conplained a | ot about pain in his
| ow back, and that is really where his
worst pain is now It gets into both

| egs to sonme degree, although the right
is probably worse than the left. He did
get an MRl scan of his |unbar spine and
it shows a couple of small bul ging discs
and possi bly an annul ar tear,
particularly down L5-S1.

DECI SI ON MAKI NG Fortunately, 1 did not
see anything major on the MRl and | do
not believe that he is going to require
surgery on any of these things. That
really puts us back to synptomatic
treatnment of both his back and his neck.
| am going to get him back on nedication

both his

and

disability from February 13, 2003 to a date
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usi ng sonme Vi oxx and do an epidural
steroid injection on his back. He al so
says that he was given a trial of sone
Neurontin and that he thought that

hel ped his back and his legs a fair
amount, and so | started himon 300 ny.
tid, although | told himto start a
little lower and to work up to that
dose. The next thing that | really think
that we need to do is get himback to
work, it may take doing a functiona
capacity eval uation or sone vocationa
rehab to get himback to a job

On July 16, 2004, Dr. Adanetz wote:

CHART NOTE: M. Ellenberg canme back in
on 7/ 16/ 04. He says that physi cal
therapy and the traction actually
aggravated his pain, and now he is in
nore pain than ever. Mst of his pain
fortunately is still in his back and not
really in his legs. | think sonehow he
nmust have pull ed somet hing and has sone
nmuscl e spasm

DECI SI ON MAKING At this point, my best
suggestion was to add sone

Cycl obenzaprine to his current

nmedi cations and see if that will help
some nore. O herwise, | don't have a |ot
else to offer him | do feel |ike he has
reached maxi mum nedi cal inprovenent at
this point. I don’t really have any

addi tional treatnent planned for him
except just to continue nedications as
needed. The only ot her consideration
woul d be to | et sonebody |ike one of the
pai n physicians see himif his pain was
just intolerable, but |I have attenpted
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to keep himoff narcotics for the nost
part and would still try to do that if |
can, and just get himby on the anti -

i nfl ammatori es, nuscle rel axers, and
Neurontin. | talked to himabout going
back to work just froma structura
standpoi nt, but | just wouldn’t want him
to do any heavy lifting. Unfortunately,
due to his pain level and his |ack of
nmobility, he has just not been able to
do nmuch of anything and he is convinced
that he can’'t really do anything that
woul d require any kind of bending or
twisting at all, which | eaves hi mout of
nost of the things he is qualified for.

On August 31, 2004, Dr. Adanetz assigned an
additional 5% inpairment rating for the bulging disk in the
claimant’ s back, stating that nothing further could be done
froma neurosurgical standpoint, but reconmended pain
managenent .

On Decenber 13, 2004, Dr Adanetz stated:

CHART NOTE: M. Ellenberg canme back to
the office today. He says that his back
is still bothering hima lot. Apparently
he never got his functional capacity
eval uation and I am not sure exactly
why, but he says it is a long drive for
himto cone here to Little Rock. He al so
says that his pain is pretty bad since
he stopped taking Vioxx when it was
taken off the market and he feels |ike
it is even worse.
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| tal ked to him about options and really
the best thing I have for himis sone
nore medi cati on. He was | ow on
everything and so | amgoing to refill
his prescription for Neurontin and

Cycl obenzaprine. I amgoing to give him
a prescription for Celebrex to see if
that will help sone. He is to the pont
that he really would |ike to consider
pai n managenent just in case they have
sonet hing additional to offer him but
wanted to see soneone in Pine Bluff.

do not personally know any of the
doctors down there that well and so he
is going to contact his case nanager and
try to get setup for both a functiona
capacity eval uation and pai n managenent
probably in Pine Bluff. It would really
be nice if we could get himsone kind of
sedentary type job or sone training
where he coul d nmanage to get back to
work in some fashion, although he
probably is going to be limted in his
ability to do nuch, especially anything
physi cal .

On January 18, 2005, Jerry Daniel perforned a
functional capacity evaluation (FCE). The results are stated
as foll ows:

FUNCTI ONAL CAPACI TY EVALUATI ON RESULTS
The results indicate that M. Ellenberg
is able to work at the Light Physical
Denmand Level for an 8 hour day according
to the Dictionary of QOccupati onal

Titles, U S. Departnent of Labor, 1991.
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H s FCE performance denonstrates
significant functional deficits
referable to the | ower back. Based on

t hose denonstrated deficits, sone
accomodati ons may be necessary for him
to safely performwork tasks within the
Li ght Physical demand | evel. Those
acconmodat i ons are:

1) restriction fromwork tasks that
require performance of forward bendi ng,
st oopi ng, squatting or kneeling.
2)restriction fromwork tasks that

requi red standi ng/wal ki ng i n excess of
one hour at a tine.

3)restriction fromwork tasks that
require frequent stair clinbing,
4)restriction fromwork tasks that

requi re normal standi ng/ wal ki ng bal ance.

VALI DI TY/ BEHAVORI AL PROFI LE

M. Ellenberg passed 29/32 validity
criteria during the FCE, 91% whi ch
suggests excellent effort and valid
results which can be used for nedica
and vocati onal pl anning.

On March 1, 2005, Dr. Adanetz reported:

CHART NOTE: M. Ellenberg cane back to
the office on March 1, 2005. Apparently
he saw one of the pain managenent
doctors there in Pine Bluff, but they
really didn’'t do anything for himand
didn’t want to continue to follow himor
give himhis nedications. He is out of

t he nedi ci nes now and so he is hurting
quite a bit again, nostly in his | ow
back.



El | enberg - F107697 -12-

DECI SION MAKING |1’ m going to continue
hi s medi ci nes and gi ve hi m new
prescriptions for Neurontin,

Cycl obenzaprine, and 1’mgoing to try
hi m on Naproxen. He really did the best
on Vioxx, but since that was taken off
the market, | think this is our next
best choice. He also did receive sone
benefits in the past fromthe epidural
steroid injection, so | think it would
be worth setting himup for another one
of those. As far as work goes, he did
undergo a functional capacity eval uation
and apparently put in good effort on it.
They recommended |ight duty type work
and so | would recommend that as well.

On March 8, 2005, the clai mant contacted Arkansas
Rehabilitation Services for assistance. His initial
interview contains the foll owi ng statenent:

The client states that he worked for
approximately 17 years as an auto
mechani ¢ and aut onoti ve technician and

t hrough the years was able to nake a
very good living. In May 2001 he had an
on the job injury that danaged his
cervical and l[unbar spine. In 2001 and
2002 he had a total of three cervical
spine surgeries wth fusion. The
claimant states that he has very little
neck pain and experiences m nor problens
W th nunbness in one finger on his right
hand. He currently is experiencing

| umbar back pain and is being treated
with steroid injections which produce
various |evels of success. He states
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that he is very limted as to what he
can do physically. The doctor has
released himto return to work as | ong
as it is considered |ight physical work.
He is being seen for these nedical

probl ens by Janes Adanetz, MDin Little
Rock, Arkansas. The client told ne that
he is having trouble with depression and
showed nme where he is beginning to | ose
hair. He is in the process of requesting
perm ssion from workers conpensation to
see his famly doctor for this problem
The claimant is unsure of what career
path to follow but is |eaning toward
conputer repair. He receives workers’
conpensation benefits. Dale was told
about our services by his attorney. Dale
is not trying to receive pernmanent
disability benefits and states that he
wants to return to the workforce.

A March 17, 2005 “Psychol ogi cal Screening Report”
from Arkansas Rehabilitation Services states that the
cl ai mant has average intellectual and academ c ability, and
t hat pursuing advanced education or skilled techni cal
trai ning woul d be feasible, as the clai mant does not have
any academc or intellectual deficits.

A March 17, 2005 “CGeneral Medical Assessnent” from

Arkansas Rehabiitation Services indicates that the cl ai mant

does not have the capacity to kneel, push or pull or perform
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any strenous |abor. The report indicates that his working
condi ti ons cannot be outside or in extrene tenperatures and
that the claimant is limted to |light duty with perm ssion
for intermttent sitting and standi ng.

Dr. Thomas Ward becane the clainmant’s treating
physi ci an, through the change of physician procedure, on
May 16, 2005. After reviewi ng the claimnt’s medical records
and exam ning the claimant, Dr. Ward outlined the follow ng:

PLAN:

1. M. Ellenberg is requesting sonething
for depression at this time and given
the long termuse of his Neurontin
believe that this is called for. | have
started himon Zoloft 50 ng once in the
nmorning to be increased to 2 tablets in
t he norning over the next several weeks.
2. Additionally |I have increased his
Hydr ocodone to 10/650 to be taken up to
6 tinmes per day.

3. Finally, we need to proceed with sone
injections to the quadratus |unborum

| ongi ssirmus, multifidus, and
iliocostalis |unmborum nuscles of the | ow
back and proceed with these injections
further to the cervical spine. The

pur pose of these injections are two

fol d.

A. To correct the kyphotic anticolic
positioning that postural changes have
taken effective M. Ellenberg over the
years in an attenpt to upright his
posture, extend the nuscle abilities in
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t hese areas to conformto the additional
changes in posture, and begin to work
abilities of M. Ellenberg s posture to
bear wei ght through the upright standard
positions of nuscles, |iganents and B
bones as opposed to the deforned
positioning and posture that he has
acqui r ed.

C. To reduce the myoclonic jerks which
appear to be occurring in the nighttine
and, in this instance, may take the form
of dystoni a.

After the initial visit Dr. Ward took the cl ai mant
conpletely off work.
In Dr. Ward' s Decenber 6, 2005 note, he stated:

Cenerally speaking | think the benefits
of his current changes in his nedication
are worthy of progressive nonitoring,
and it will be our effort to establish

t he stable medication profile over the
next two or three nonths. Foll ow ng
this, it would be reasonable to indicate
a maxi mum nedi cal inprovenent status and
assign disability figures for the

conmbi nation of regions involving the
cervical and the |unbar spine.

Dr. Ward saw the cl ai mant again on January 10,
2006, and he noted that there was no apparent additional

i nprovenent, based on previous injections and, for that

reason, no further injections would be directed at his
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cervical or lunbar spine condition. The doctor went on to
coment :

Based upon a reasonabl e degree of

medi cal certainty and to the best of ny
ability, M. Ellenberg has reached the
poi nt of maxi mum nedi cal benefit and
will no | onger have future inprovenents
fromtreatnent rendered fromour office
for his condition. He will have

conti nued use of nedications and will be
seen in a routine follow up for that
pur pose.

The record contains a report froma vocati onal
counsel or, Ms. Tanya Omen, dated April 6, 2006. This report
st ates:

RETURN TO PREVI QUS EMPLOYMENT

The physical limtations outlined by the
FCE performed in January 2005 and
restrictions outlined by Dr. Adanetz
preclude M. Ellenberg fromreturning to
work in job roles that require himto
exert nore than 20 pounds of force
occasionally, and/or up to 10 pounds of
force frequently, and/or a negligible
anount of force constantly (Light Wrk).
M. Ellenberg’ s work history has

consi sted of Medium and Heavy positions,
according to the Dictionary of
Cccupational Titles (D.OT.)[see
attachnment for definitions]. Therefore,
he is unable to return to his past work.
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Ms. Owen performed a Labor Market Survey, and
identified three types of jobs the claimant m ght be able to
performin the Dewitt area. Ms. Onen identified the job
classification of Service Advisor/Manager, earning a nmean
annual sal ary of $29,850; Mi ntenance Superintendent,
earning a nean annual salary of $43,570; and
Di spatcher/ Al arm System Monitor, earning a mean annua
sal ary of $34, 270.

DI SCUSSI ON

WAGE LOSS/ PERVANENT TOTAL DI SABILITY

The first issue | nust address is the majority’s
deni al of permanent disability benefits in excess of the
claimant’ s permanent inpairnent rating, i.e., wage-|oss
disability benefits and permanent and total disability
benefits. WAge-loss disability is the extent to which a
conpensabl e injury has affected the claimant’s ability to

earn a |livelihood. Johnson v. Latex Constr. Co., 94 Ark.

App. 431, = S.W3d__ (2006). The Comm ssion is charged with
the duty of determining disability based upon consi deration

of nmedical evidence and other matters affecti ng wage | oss,
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such as the claimant’s age, education and work experience.
ld. Such other matters that nay be consi dered include
notivation, post-injury income, credibility, deneanor, and a

mul ti tude of other factors. dass v. Edens, 233 Ark. 786

346 S.W2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990), 54 Ark.
App. 130, 923 S.W2d 886 (1996). Ark. Code Ann. §811-9-522
(b) (1) states:

In considering clains for pernmanent
partial disability benefits in excess of
t he enpl oyee’ s percentage of pernanent
physi cal inpairnment, the Wrkers’
Conpensati on Commi ssion nmay take into
account, in addition to the percentage
of permanent physical inpairnment, such
factors as the enpl oyee’s age,
educati on, work experience and ot her
matters reasonably expected to affect
his or her future earning capacity.

As | find that the preponderance of the evidence
of the record clearly shows that the clai mant has sustai ned

severe wage-|loss disability, if not permanent and total

disability, due to his conpensabl e neck and back injuries, |
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must strongly dissent fromthe najority opinion on these
I ssues.

Here, the claimant was forty-five years old on the
date of the hearing. He has undergone three cervical
surgeries, two of themfusions, one at the C6-7 |level and
another at the C3-4 level. At the hearing, the clainant
testified that he could not kneel and that he could not wal k
around much. He stated that his right | eg stayed nunb and
that he had bal ance problens. He was primarily enpl oyed by
t he respondent from 1985 t hrough 2001 as a nechani c. During
the previous full year of work, the claimnt earned in
excess of $72,000. The claimant testified that he had been
deni ed Social Security benefits and is supported by | oans
fromhis friends and famly. He testified that he has not
been able to work since February of 2003. He applied for
unenpl oynent benefits in 2004, stating that he was willing
and able to go back to work, but did not receive benefits
due to the fact there was no noney in his account to draw
Claimant’ s nedi cations include Avinza for pain and Lexapro

for depression. He also takes Cel ebrex, Naproxen, Lyrica,
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Xanax, Some, and Lunesta. Although the clainmant testified

that he has around twenty col |l ege hours, he has never had

any experience in office work, secretarial work, or clerical

wor K.

On July 16, 2004, Dr. Adanetz stated:

| tal ked to himabout going back to work
just froma structural standpoint, but I
just wouldn’t want himto do any heavy
[ifting. Unfortunately, due to his pain
| evel and his lack of nmobility, he has
just not been able to do nmuch of

anyt hing and he is convinced that he
can’t really do anything that would
require any kind of bending or tw sting
at all, which | eaves hi mout of nost of
the things he is qualified for.

On Decenber 13, 2004 Dr. Adanetz st ated:

It would really be nice if we could get
hi m some kind of sedentary type job or
some training where he could nanage to
get back to work in sone fashion

al t hough he probably is going to be
limted in his ability to do nuch,
especi al |y anyt hi ng physical .

The Functional Capacity Evaluator, Jerry Daniel,

found that due to the claimant’s physical restrictions the

cl ai mant cannot return to work as a nechanic, and can only
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return to work at the Light Physical Demand Level for an
ei ght (8) hour day. The Functional Capacity Eval uation
showed that the claimant’s [imtations were in the |ow | eve
for frequent material handling, occasional standing,
occasi onal wal ki ng, never bendi ng, frequent reaching, never
squatting, never kneeling, never balancing, |ight arm
control, and occasional clinbing.

Ms. Tanya Owen, the vocational expert hired by the
respondent st at ed:

M. Ellenberg’ s previous positions have

consi sted of heavy labor. Return to work

in that capacity is not possible with

hi s assi gned physical restrictions.

However, based upon a functional

capacity eval uation conpl eted and

reviewed by Dr. Janes Adanetz, M.

El l enberg is able to perform Sedentary
and limted Light |evel work.

Appl ying the evidence of record to the wage-| oss
factors of Ark. Code Ann. 811-9-522 (b) (1), it is clear
that the claimant has sustained severe wage-|loss disability.
The only evidence of record presented by the respondent as

to potential wages in potential jobs the clainmnt may
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qualify for with his physical restrictions, found in

Ms. Onens’ April 16, 2006 report, indicates a salary range
of $29,850 to $43,570, clearly a reduction in the $72, 000
the claimant was able to earn as a nmechanic.

Al t hough the majority’s finding as to pernmanent
and total disability benefits is stated as “d ai mant has
failed to prove by a preponderance of the evidence that he
is entitled to pernmanent and total disability benefits in
that he has been released to light duty work” which is
clearly incorrect as a matter of law, and al though the
majority’s finding as to wage-loss disability benefits is
stated as “Claimant has failed to prove by a preponderance
of the evidence that he is entitled to wage | oss benefits”
whi ch does not provide a sufficient basis to determne as to
exactly why the nmgjority has deni ed wage-1oss disability
benefits, | find that the majority nost |ikely denied the
cl ai mant permanent disability benefits in excess of his
per manent inpairnent rating based not on the preponderance
of the evidence of record, but on erroneous conclusions nade

by the Adm nistrative Law Judge. The Adm nistrative Law
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Judge apparently based her conclusions on the respondent’s
argunments about the claimant’s alleged “lack of notivation
toreturn to work.” | find that if the majority had properly

conducted a de novo review of the record, the majority woul d

have noticed that the Adm nistrative Law Judge not only
arbitrarily disregarded the entirety of the rel evant

evi dence of record, but also failed to apply the wage-| oss
factors contained in Ark. Code Ann. 811-9-522 (b) (1) to the
evi dence of record.

The respondent’s first argunment is based on the
fact that the claimant did not accept the respondent’s
“offer” to re-enploy the claimant, after his third neck
surgery, only if he would accept a 15% pay cut. Not only is
this argunment m splaced, as the offer of enploynment was nade
three years before the nost recent hearing, the offer is
al so not statutorily sufficient to bar the claimnt fromthe
recei pt of permanent disability benefits. Ark. Code Ann.
8§11-9-522(b)(2), states:

However, so |ong as an enpl oyee,

subsequent to his injury, has returned

to work, has obtained other enploynent,
or has a bona fide and reasonably
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obt ai nabl e offer to be enpl oyed at wages
equal to or greater than his average
weekly wage at the tinme of the accident,
he shall not be entitled to pernmanent
partial disability benefits in excess of
t he percentage of pernmanent physi cal

i mpai rment established by a
preponderance of the medical testinony
and evi dence.

However, Ark. Code Ann. 811-9-522 (c)(1) states:

The enpl oyer or its worker’s

conpensation insurance carrier has the

burden of proving the enpl oyee’s

enpl oyment, or the enpl oyee’s receipt of

a bona fide offer to be enployed, at

wages equal to or greater than his

average weekly wage at the tinme of the

acci dent.

Clearly, the respondent’s offer of enploynment at a
15% cut in pay, does not raise the statutory bar of Ark
Code Ann. 811-9-522, as it requires an offer of a job “at
wages equal to or greater than his average weekly wage at
the tinme of the accident.” Furthernore, although the
cl ai mant may have been able to work as a nechanic at the

time the respondent’s offer was nmade, the evidence of record

show that the claimant is now unable to return back to work
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as a nechanic, thereby rendering the respondent’s offer
patently unsuitable at the tinme of the hearing.

As the respondent’s offer of enploynent clearly
does not neet the statutory requirenents of Ark. Code Ann
811-9-522 (c)(1), the respondent is apparently arguing that
the claimant’s refusal to accept the respondent’s offer is
evi dence that the claimnt |acks notivation to return to
work, as a factor under Ark. Code Ann. Ark. Code Ann. 811-9-
522 (b) (1). However, this argunment is contradicted by the
fact that the claimant, after rejecting the respondent’s
offer, accepted a job at IPSCO also for wages | ess than his
pre-injury pay. If, during that tinme period, which, as noted
above, is the only tine period appropriately considered, the
claimant | acked nmotivation to return to work, he woul d not
have i medi atel y sought enpl oynent el sewhere.

The respondent’s second argunent is based,
apparently, on the theory that since the claimnt is
intelligent and has four hours of college-Ilevel conputer

training, and has not enrolled in college classes subsequent
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to his work injury, he nust lack the notivation to return to

wor k. Ark. Code Ann. 811-9-505(b)(3) states:
The enpl oyee shall not be required to
enter any program of vocati onal
rehabilitation against his or her
consent; however, no enpl oyee who wai ves
rehabilitation or refuses to participate
in or cooperate for reasonabl e cause
with either an offered program of
rehabilitation or job placenent
assi stance shall be entitled to
permanent partial disability benefits in
excess of the percentage of permanent

physi cal inpairnment established by
obj ective physical findings.

However, | find that the respondent has not
presented evidence indicating that the respondent actually
of fered the claimant a program of vocational rehabilitation
or job placenent assistance. An enployer relying upon the
def ense enunerated in Ark. Code Ann. 811-9-505 nust show
that the claimnt refused to participate in a program of
vocational rehabilitation or job placenent assistance, or
t hrough sone other affirmative action, indicated an

unwi | | i ngness to cooperate in those endeavors, and that such

refusal to cooperate was w thout reasonabl e cause. See
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Burris v. L & B Moving Storage, 83 Ark. App. 290, 123 S.W3d

123 (2003).

The respondent has presented the testinony of
Ms. Tanya Ownen, a vocational expert, which indicates that
the respondent hired her to evaluate the claimant for
assistance with either job-placenent or vocational
rehabilitation. However, Ms. Oamen’s testinony indicates that
she did nothing but identify jobs that she believed the
cl ai mant could perform based on a search of conputerized
want ads. Ms. Owen’s testinony indicates that although she
did evaluate the claimant, she did not actually set the
claimant up with either job interviews or a program of
vocational rehabilitation, although she did informthe
respondent that the claimant could receive free services
t hrough Arkansas Rehabilitation Services. As the respondent
has not offered a program of vocational rehabilitation or
j ob pl acenent assi stance which could be unreasonably refused
by the clainmant, thereby triggering the bar Ark. Code Ann.
811-9-505 (a), | find that the respondent’s argunent that

the claimant | acks notivation to return to work because he
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di d not pursue the “phantoni program offered by the
respondent, to be clearly erroneous.

Furthernore, the respondent’s argunent that the
claimant | acks notivation to return to work is clearly
contradicted by the evidence of record. The evi dence of
record shows that the claimant, upon the advice of his
attorney, pursued vocational rehabilitation on his own,
t hrough Arkansas Rehabilitation Services. M. Barbara
McDaniel, the claimant’s counsel or at Arkansas
Rehabilitation Services, upon questioning by the clainmant’s
attorney stated:

Q D d you consider himto be notivated

when you first opened the file on hinf

A Yes.

Q Do you still feel that he is

not i vat ed?

A. Yes.

Upon questioning by the respondent’s attorney,
Ms. McDani el stated:

Q Now M. Buckner asked you about

M. Ellenberg’ s notivation, and you

i ndi cated you felt he was very

notivated. Wuldn't you agree that if

sonmeone was very notivated, that they
woul d’ ve at least tried to go to class
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and see if they could withstand the

acadenm c as well as physical chall enges

of going to college?

A: | think he was notivated and went out

to the college and got information on

the curriculumthat was avail able. |

can’t say that it was a |l ack of

notivation that kept himfrom attending

class or enrolling. He did not enroll.

A case narrative report, attached to
Ms. McDaniel’s deposition shows that the claimant was
notivated to pursue the vocational rehabilitation offered by
Arkansas Rehabilitation Services, but was unable to do so
due to his nedical condition, not due to a “lack of
notivation.” On June 2, 2005, the claimnt inforned
Ms. McDaniel that he was ineligible for a Pell Gant. On
August 10, 2005, the claimant infornmed Ms. McDaniel that he
woul d not attend fall classes because his back was not doing
well. On Novenber 10, 2005, the claimant inforned
Ms. McDani el that he was now on three different pills for
depression. On March 16, 2006, Ms. MDaniel spoke with the

cl ai mant about his pain and depression. On that date

Ms. McDani el concl uded:
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Dal e seens | evel headed and stated that
his care is coordinated by a pain
managenent specialist. Dale and |

di scussed the goals of ARS and we agreed
to close his case. Its obvious to ne
that Dale is no | onger able to seek
enploynment. If Dale’ s health inproves at
a later date he can reapply for

servi ces.

Based on the above, | find that the evidence the
maj ority has apparently considered as to |ack of notivation
to return to work actually shows that the claimant is
notivated to return to work.

As the respondent has clearly not net the
requi renents necessary to bar the claimnt fromthe receipt
of permanent disability benefits under either the specific
statutory provisions of Ark. Code Ann. 811-9-522 (b)(2) or
811-9-505(b)(3), for the majority to find that the
claimant’s alleged | ack notivation to return to work is
sufficient to bar himfromrecei pt of wage-loss disability
benefits, ostensibly under Ark. Code Ann. 811-9-522 (b) (1)
is clearly erroneous. Furthernore, the majority’s conclusion

is contrary not only to the evidence of record and Ark. Code
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Ann. 811-9-522 (b)(1), but it is also contrary to recent
Arkansas Court of Appeals cases addressing what exactly
constitutes a lack of notivation to return to work when the
cl ai mant has objectively docunented physical |limtations.

In Buford v. Standard Gravel Conpany, 68 Ark. App.

162, 5 S.W3d 478 (1999), the Court of Appeals reversed a
deci sion by the Conm ssion that found the claimant’s
notivation to be “sadly | acking.” The Conm ssion, in part,
enphasi zed what they determned to be |ack of notivation in
the claimant’s reluctance to go back to work. However, the
Court noted that the record “sinply does not contain facts
t hat support the Conm ssion’s conclusion that Buford was
“sadly lacking” in notivation. They, instead, noted the
claimant’s serious injuries, nmultiple spinal surgeries, and
M. Buford' s request of his doctor to return to work, which
he attenpt ed.

In Whitlatch vs. Southern Devel opnent, 84 Ark.

App. 399, 141 S.W3d 916 (2004), the clainmant before his
injury, worked full time and |liked his job, but, because of

severe pain and the side effects fromhis nedication, the
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Court of Appeals reversed the Full Conmmi ssion’s

determ nation that the claimant was not pernmanently and
totally disabled and had only suffered 50% wage-| oss
disability. The Court of Appeal s stated:

In short, when taking into consideration
appellant’s |limted education, manual -

| abor enpl oynent skills, severe pain in
hi s backs and | egs, coupled with the
side effects of necessary prescription
pain nedication, in addition to the
testimony of his doctors and vocati onal
expert, we are convinced that fair-

m nded persons with the sanme facts
before them coul d not have reached the
conclusion arrived at by the
Comm ssi on. ..

As seen in Buford and Wiitlatch, although
apparently not considered by the mgjority, the Arkansas
Court of Appeals has recognized the difference between an
all eged “lack of notivation” and an inability to engage in
substantial gainful activity because of a claimant’s
physi cal condition and physical restrictions. Here, the
claimant testified:

Q GCkay. In your present condition

Dal e, do you feel |ike you could go back

and do any part of any job that you have
ever done in the past?
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A Al 1've ever done in the past is
mechanic, and | can’t do that anynore.
Q Wy?

A: Because ny body won’t let ne.

Q Wy?

A | hurt too bad.

Here, the majority has, in essence, penalized the
claimant for being realistic about his physical condition
and his physical restrictions, both of which are well -
docunented in the nedical record. As stated above, |
strongly dissent fromthe majority’s finding that the
claimant is not entitled to any wage-1oss or permanent and
total disability benefits. The preponderance of the evidence
of record clearly shows that the claimant has suffered
severe wage-|loss disability, and indicates that the clai nant
may in fact be permanently and totally disabl ed.

TEMPORARY TOTAL DI SABILITY

The second issue | nust address is the claimant’s
entitlement to tenporary total disability benefits.
Tenporary total disability for unscheduled injuries is that
period within the healing period in which claimnt suffers a

total incapacity to earn wages. Ark. State H ghway &
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Transportation Dept. v. Breshears, 272 Ark. 244, 613 S. W 2d

392 (1981). The healing period ends when the underlying
condition causing the disability has becone stable and
nothing further in the way of treatnent will inprove that

condition. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W2d 582 (1982). The healing period has not ended so | ong
as treatnent is admnistered for the healing and all eviation

of the condition. Breshears, supra; J.A. R ggs Tractor Co.

v. Etzkorn, 30 Ark. App. 200, 785 S.W2d 51 (1990).

Here, the nedical records show that the claimnt
reported to Dr. Ward, who had becone his authorized treating
physi ci an, through the AWCC s change of physician procedure
on May 16, 2005. On this date, Dr. Ward began treating the
claimant with injections designed to correct the claimant’s
posture and increase his nobility. Dr. Ward took the
cl ai mant conpletely off work on May 16, 2005, and did not
release himto return to work, until Dr. Ward opi ned t hat
t he cl ai mant had reached maxi num nedi cal i nprovenent, on
January 10, 2006. Therefore, | find that the preponderance

of the evidence shows that the claimant was in his healing
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period and totally incapacitated fromwork from My 16, 2005
until January 10, 2006.

In conclusion, | agree with the ngjority’s
findings that the claimant sustai ned conpensable injuries to
t he neck and back on May 17, 2001 and has sust ai ned
per manent inpairnent of 5%to the neck and 12%to the back,
for a conbined total of 17% permanent physical inpairment. |
agree with the majority’s finding that the Second Injury
Fund does not have liability in this claim However, as |
find that the claimant has proved by a preponderance of the
evidence his entitlenment to a significant increase in his
permanent disability benefits, in the formof severe wage-
| oss disability, | nust respectfully dissent fromthe
majority’s finding that the claimant is not entitled to
ei ther wage-|oss disability or pernmanent and total
di sability benefits. Furthernore, as the clainmant’s
aut hori zed treating physician took himtotally off work on
May 16, 2005, | find that the claimant is entitled to
tenporary total disability benefits from May 16, 2005 to

January 10, 2006, the date the claimant’s authorized
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treating physician stated that the clai mant had reached
maxi mum nedi cal i nprovenent, and nust respectfully dissent
fromthe majority on this issue as well.

For the aforenentioned reasons | nust respectfully

concur, in part and dissent, in part.

PH LI P AL HOOD, Conm ssi oner



