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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed March 20, 2008.  The administrative law judge

found that the respondent-employer refused, without

reasonable cause, to return the claimant to work while

suitable employment was available.  The administrative law

judge ordered the respondents to pay benefits pursuant to

Ark. Code Ann. §11-9-505(a)(1).  After reviewing the entire
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record de novo, the Full Commission affirms the

administrative law judge’s opinion.    

I.  HISTORY

Arnold L. Drone, age 50, testified that he began

working for Nestle in May 2004.  Mr. Drone testified that he

worked in the cleaning department then began working as an

ingredient handler.  The ingredient handler job required

lifting and pushing.  The parties stipulated that the

claimant sustained an on-the-job fall on October 14, 2005. 

The claimant testified that he slipped and fell on his right

side, on his right hip and buttocks area.  The claimant felt

a shooting pain.  The claimant testified that he treated

with the company nurse and did not miss any work, but that

he felt continually worsening pain.    

The claimant received emergency treatment following a

motor vehicle accident on October 21, 2005.  An x-ray of the

claimant’s lumbar spine on October 21, 2005 showed no

compression fractures.  The impression following a CT of the

cervical spine was “No compression fractures; the vertebral

alignment is unremarkable.  Degenerative changes at C4-5 and

C5-6 levels.”  The claimant’s treatment provider instructed

him not to work for three days.



Drone - F704816 3

The claimant treated with the company physician, Dr.

Michael Lack, on November 9, 2005.  The claimant informed

Dr. Lack that he had slipped and fallen at work on October

24, 2005.  Dr. Lack noted, “Pt has worked for Nestle since

June 11 in EPSU.  Pt slipped about three weeks ago and

landed on his buttocks.  He thought he would get better but

has not.  His pain is in the mid lumbar region and right

buttock.”  Dr. Lack assessed back pain and returned the

claimant to regular work on November 9, 2005.  

The conclusion from an x-ray taken on November 14, 2005

was “Essentially negative examination.  Suggestion of

possible slight narrowing of the L3-L4 and L4-L5

interspaces.”  

Dr. Lack noted on November 18, 2005, “Pt continues to

have some pain....Pt has no problems ambulating.  His x-rays

showed degenerative changes.  NO acute changes.  Pt has been

back to regular work.”  Dr. Lack assigned a case/work status

of “Released, Case closed, No permanent impairment.  Return

to work on: 11/18/2005.”

The parties stipulated that some medical benefits were

paid.  The claimant agreed at hearing that he continued

working full time.  The claimant’s testimony indicated,
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however, that the respondents would not authorize additional

medical treatment following Dr. Lack’s release.  The

claimant began treating with his family physician, Dr. James

R. Jacobs, on or about August 8, 2006.  An MRI of the

claimant’s lumbar spine was taken on August 8, 2006, with

the conclusion, “No focal disc extrusion or protrusion at

any level.  Facet hypertrophy is fairly extensive at L5-S1

bilaterally, right more than left.  This could be producing

some foraminal narrowing and compromise of the exiting nerve

root, secondary to bony spondylosis.  The remainder of the

levels are unremarkable.”  

Dr. Gregory F. Ricca consulted with the claimant on

October 16, 2006.  Dr. Ricca’s impression was Lumbar

Spondylosis without myelopathy, right buttock and hip pain,

and Facet Arthropathy at L5-S1 with compression of the right

S1 root, “I believe this is responsible for Mr. Drone’s

sxs.”  Dr. Ricca’s treatment plan included lumbar blocks. 

Dr. Jeffrey Alan Kornblum performed right L4 and L5 medial

branch blocks on November 1, 2006.  The claimant testified

that Dr. Kornblum’s treatment helped “for about 20 days.”  

The claimant testified that he presented a set of

medical bills to Greg Burnette, the respondents’ human
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resource manager, on May 3, 2007.  The claimant testified

regarding Mr. Burnette, “he told me that he was going to

have to put me off because they didn’t want me to hurt

myself any further.  And that I would have to get a release

to come back to work.”  The claimant testified that he was

instructed to call the company every day and that he did

call every day.  The claimant agreed on cross-examination

that he did not provide the company with a note indicating

that he was released to return to work.  “I tried, but I

wasn’t able to do it,” the claimant testified.    

Greg Burnette, Human Resource manager for the

respondent-employer, wrote to the claimant on July 19, 2007:

You have not worked since May 3, 2007.  As you
recall from prior conversations, your claims of a
medical condition require a doctor’s release prior
to returning to work.  Please contact Missie Swink
at (870) 268-4855 by Friday, July 27, 2007 and
advise us of your expected return to work or to
discuss any potential options (i.e. leave of
absence).  If we do not hear from you, we will
assume that you have voluntarily quit your
position with Nestle.

The claimant testified on re-direct:

Q.  You told Mr. Muldrow that, you know, before
you were terminated on August 17th something else
happened in between there.  What was that?

A.  Well, on the 27th of July I received a
certified letter stating that I need to
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come in and fill out a leave of absence, etc.  On
the 30th, this was on a Thursday when I received
this letter, well when I got it out of the box
I’ll say.  On the 30th I went, this was on a
Friday.  I went to, on the Friday I went to the
company.  That was on the 30th.  And she would
give me the leave of absence paper.  

Q.  Who is she?

A.  Ms. Swink.  She gave me some leave of absence
papers, told me I need to fill them out.  And I
told her, well let me carry these papers home so
me and my wife can look over them, and I’ll bring
them back Monday.  So when I came back that Monday
she told me I didn’t have to fill those papers
out, I was eligible for FMLA and short-term
disability because I had over 1200 hours of work. 
So she gave me those papers.  At that time she
told me to carry those papers to my doctor and get
them filled out.  Either I could bring them back
or they can fax them.  I said okay.  So I started
from Dr. Jacobs.  He couldn’t fill them out he
said because he didn’t put me off from work.

Q.  The same kind of deal was - 

A.  Yes.  Same kind of deal.  So I went to each
and every one doctor.  I even went to the company
doctor before I last went back to the company I
went to the company doctor, and they couldn’t fill
them out they said.  So I went back to the
company.  And when I walked in the door, which I
sat out there for about 20 minutes, but I walked
to the door.  Ms. Swink asked me did I get those
papers filled out.  I said no, ma’am.  I did not. 
I said because the doctor said they couldn’t fill
them out because they couldn’t put me off from
work.  She replied, are you ready to sign your
resignation?  I said no, ma’am.  I never quit a
job.  She said, are you ready to sign your
termination?  I said no, ma’am.  She said well, we
will have to send you a certified letter saying
that you’ve been terminated.  



Drone - F704816 7

Q.  So you knew that letter was coming?

A.  Yes.    

Missie Swink, HR Coordinator for the respondent-

employer, wrote to the claimant on August 17, 2007:

In our meeting today, we offered you the
opportunity to apply for a medical leave of
absence.  You refused our offer to apply for a
medical leave and, despite our repeated requests,
you continue to fail to provide a doctor’s release
for return to work.  You have not worked since May
3, 2007.  Since you cannot provide us with
necessary information from the doctor or with
reasons to secure your employment, we have no
other option, at this point, but to terminate your
employment with Nestle effective August 17, 2007.

Greg Burnette testified for the respondents:

Q.  What is your position?

A.  I’m the HR manager....

Q.  Do you know of any complaints about the
quality of Mr. Drone’s work?

A.  No, none....

Q.  At some point did you tell Mr. Drone that you
were going to have to let him go at least
temporarily until he could provide you with a
release from a doctor?

A.  I did.  

Q.  Was Mr. Drone’s description of what he said
reasonably accurate?  I mean we’re not talking
about word for word, but reasonably accurate?

A.  Reasonably accurate, yes.  
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Q.  And did you in fact indicate to him that
number one while he was off he would have to call
in every day, and number two that he would have to
go see a doctor and get a release for him to be
able to return to work?

A.  I did.

Q.  Did he ever provide you or to your knowledge
anybody else in the company with a release?

A.  He did not.  

Q.  Why was a couple of months later, two and a
half months later the 17th of August, a decision
obviously was made to let Mr. Drome go.  Is that
true?

A.  That’s true.  

Q.  What was the basis for that decision?

A.  We had at that point in my opinion exhausted
efforts to either obtain the release as requested
from Mr. Drone or to have him satisfactorily
complete leave of absence paperwork that would
have protected his employment.  We had given
sufficient time in my opinion to do so.  We sent
one letter in July advising him that we needed to
have either return to work or leave paperwork
completed.  A month later in August we sent the
letter that we have not received those documents
as requested, and therefore had no other choice
but to terminate his employment.  

Q.  And he was terminated effectively August the
17th of last year, 2007.  Is that right?

A.  That’s right.
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Mr. Burnette agreed on cross-examination that

completion of a doctor’s certificate was necessary in order

to verify the leave of absence request.            

A pre-hearing order was filed on December 11, 2007. 

The claimant contended that he was injured at work and that

the employer refused to acknowledge his hip pain as part of

the worker’s compensation injury.  The claimant contended

that he was wrongfully terminated and that he wanted to

return to his job.  The pre-hearing order indicated that the

parties would litigate the issues of additional medical

treatment, unpaid medical bills, temporary total disability

benefits from May 3, 2007 through the end of the healing

period, unlawful termination of employment pursuant to Ark.

Code Ann. §11-9-505(a)(1), and controverted attorney’s fees. 

An LPN with Ricca Neurosurgical Clinic wrote to the

claimant’s attorney on January 8, 2008:

Mr. Drone was seen in our clinic 10/16/6 and
reported he had fallen at work about one year
prior but had not missed a day.  He was sent to
SHJ Pain Clinic for treatments.  Mr. Drone brought
FMLA papers by our office on 7/31/7 and asked us
to fill them out.  After reviewing his records we
had not put Mr. Drone off work and we explained to
him we could not fill these papers out.  He stated
that Nestle’s Human Resource Manager Greg Barnett
said “We don’t want you to hurt yourself no
further so we are going to have to put you off and
you will have to get a release to come back to
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work and you need to call in everyday.”  I
explained to him that we could not release him
since we never put him off work.

  
A hearing was held on January 18, 2008.  The claimant

agreed on cross-examination that no treating physician had

ever taken him off work.  The claimant testified on cross:

Q.  And I’m taking it that had the company not
taken you off work you probably would still be
working today.  Is that your sense?

A.  Yes, I would have.  

Q.  And as I understand it after you were taken
off work and after you were terminated, you told
me that you have looked for work elsewhere?

A.  Yes....

Q.  And the only reason you’re not working today
is you have not been able to find a job, have you?

A.  Correct....

Q.  And you told me during the deposition, and
it’s still true today that you have no medical
restrictions from any doctor that would prevent
you from work?

A.  No, I didn’t.          

The administrative law judge found, among other things,

that the claimant sustained an injury arising out of and in

the course of his employment on October 14, 2005.  The

administrative law judge found that the claimant proved he

was entitled to reasonably necessary medical treatment,
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including treatment and referrals by Dr. Jacobs.  The

respondents do not appeal those findings.  The

administrative law judge found, “7.  Respondent-employer

refused, without reasonable cause, to return the claimant to

work or allow the claimant to continue working beginning May

3, 2007, while suitable employment within the claimant’s

physical limitations was available.”  The respondents appeal

this finding to the Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-505(a)(Repl. 2002) provides:

(1) Any employer who without reasonable cause
refuses to return an employee who is injured in
the course of employment to work, where suitable
employment is available within the employee’s
physical and mental limitations, upon order
of the Workers’ Compensation Commission, and in
addition to other benefits, shall be liable to pay
to the employee the difference between benefits
received and the average weekly wages lost during
the period of the refusal, for a period
not exceeding one (1) year.  

Before Ark. Code Ann. §11-9-505(a) applies several

requirements must be met.  The employee must prove by a

preponderance of the evidence that he sustained a

compensable injury; that suitable employment which is within

his physical and mental limitations is available with the

employer; that the employer has refused to return him to
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work; and, that the employer’s refusal to return him to work

is without reasonable cause.  See, Torrey v. City of Fort

Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996).  At a

minimum the statute requires that when an employee who has

suffered a compensable injury attempts to re-enter the work

force the employer must attempt to facilitate the re-entry

into the work force by offering additional training to the

employee, if needed, and reclassification of positions, if

necessary.  Id.  The period of refusal lasts as long as the

employer is doing business not to exceed the one-year limit

for payment of additional benefits.  Id.  

In the present matter, the claimant testified that he

slipped and fell at work on October 14, 2005.  The

respondents did not controvert initial compensability and in

fact have entered into a stipulation that the claimant

sustained an on-the-job fall on October 14, 2005.  The

claimant has therefore proved the first requirement of Ark.

Code Ann. §11-9-505(a)(1), that is, that he sustained a

compensable injury.  The claimant also proved that suitable

employment within his physical and mental limitations was

available with the employer.  The claimant credibly

testified that he did not miss any work as a result of the
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October 14, 2005 accidental injury.  The record corroborates

the claimant’s testimony.  Greg Burnette, the respondents’

human resources manager, testified that he knew of no

complaints about the quality of the claimant’s work.  

The evidence demonstrates that the respondent-employer

refused to return the claimant to work beginning May 3,

2007.  The record shows that Mr. Burnette disallowed the

claimant from working beginning May 3, 2007.  The claimant

credibly testified that he was willing to work and that he

complied with the respondent-employer’s instructions to

phone in every day beginning May 3, 2007.  Finally, the

claimant proved by a preponderance of the evidence that the

employer’s refusal to return him to work was without

reasonable cause.  The record shows that both Greg Burnette

and Missie Swink informed the claimant he could not return

to work without a doctor’s release.  Nevertheless, the

respondent-employer already had a release from the company

physician on November 18, 2005.  Dr. Lack, the company

doctor, expressly stated on November 18, 2005 that the

claimant was released to return to work.  The respondents do

not argue that they were not aware of the release from Dr.

Lack and in fact Dr. Lack’s release was part of the
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respondents’ exhibits to the Commission.  Greg Burnette also

testified that the claimant did not “satisfactorily complete

leave of absence paperwork.”  Yet a note from Ricca

Neurosurgical Clinic indicated that the claimant attempted

to fill out FMLA paperwork, as the respondents directed him

to do, but that the clinic could not provide the requisite

“release” for the claimant to complete the necessary

paperwork.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury.  The claimant proved that suitable

employment was available with the employer but that the

employer refused to return the claimant to work beginning

May 3, 2007.  The claimant proved by a preponderance of the

evidence that the employer’s refusal to return the claimant

to work was without reasonable cause.  The Full Commission

therefore affirms the findings of the administrative law

judge and we affirm the administrative law judge’s award. 

The claimant’s attorney is entitled to fees for legal

services pursuant to Ark. Code Ann. §11-9-715(Repl. 2002). 

For prevailing on appeal to the Full Commission, the
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claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

________________________________
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


