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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F303939    

BRUCE CURETON,
EMPLOYEE                                CLAIMANT

MARTIN MARIETTA MATERIALS, INC., 
EMPLOYER                                RESPONDENT 

PACIFIC EMPLOYERS INSURANCE COMPANY,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED NOVEMBER 7, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 30, 2008.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  On April 11, 2003, the relationship of
employee-employer-carrier existed between the
parties.

3.  On April 11, 2003, the claimant earned wages
sufficient to entitle him to weekly compensation
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benefits of $329.00 for total disability and
$246.00 for permanent partial disability.

4.  On April 11, 2003, the claimant sustained
compensable injuries to his head and brain.

5.  Additional medical services, in the form of a
comprehensive cognitive and psychotherapeutic
rehabilitation program at the Timber Ridge Ranch
Neuro Rehabilitation Center represent reasonably
necessary medical services for the claimant’s
compensable brain injury.  Specifically, such
medical services are necessitated by and connected
with the claimant’s compensable brain injury and
have a reasonable expectation of improving the
cognitive, psychological, and psychiatric damage
caused by the compensable brain injury.  Pursuant
to the provisions of Ark. Code Ann. §11-9-508, the
respondents are liable for the expense of these
services, subject to the medical fee schedule
established by this Commission.

6.  The claimant has proven by the greater weight
of the credible evidence that he will be rendered
temporarily totally disabled, as the result of the
effects of his compensable brain injury, during the
duration of his inpatient comprehensive cognitive
and psychotherapeutic rehabilitation program. 
Specifically, the claimant has proven by the
greater weight of the credible evidence that during
the duration of this program, he will remain within
his healing period from the effects of his
compensable brain injury and will be rendered
totally disabled from regular gainful employment as
the result of the effects of this compensable
injury.

7.  The respondents have controverted the
claimant’s entitlement to medical services in the
form on an inpatient comprehensive cognitive and
psychotherapeutic rehabilitation program and the
claimant’s entitlement to any additional temporary
total disability benefits.

8.  An appropriate fee for the claimant’s attorney
is the maximum statutory attorney’s fee on the
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additional temporary total disability benefits
herein awarded.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 30, 2008 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by
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Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent

from the majority’s award of additional medical services

in the form of a comprehensive cognitive and

psychotheraputic rehabilitation program at the Timber

Ridge Ranch Neuro Rehabilitation Center.  In my opinion,

the claimant has failed to meet his burden of proof that

these services are reasonable and necessary medical

treatment.  

          My review of the evidence demonstrates that

the claimant would not benefit from the program at
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Timber Ridge Ranch.  Dr. Judy White-Johnson performed an

independent medical evaluation on the claimant.  She

clearly stated that the Timber Ridge Ranch program would

be of no benefit to the claimant.  The claimant is over

five years post injury and his strengths and weaknesses

are not chronic and unlikely to show any significant

improvement.  The claimant also had great family support

and a steady job.  It was Dr. White-Johnson’s opinion

that rehabilitation for chronic symptoms associated with

traumatic brain injury was in its infancy and had

nothing of significance to offer the claimant.  It

appears that the majority completely ignored opinion of

Dr. White-Johnson.  

          Further, the program that was outlined for the

claimant at Timber Ridge Ranch includes care for the

claimant’s daily living activities.  The claimant is

self sufficient and does not need those type of

rehabilitative services.  The claimant has been working

for the same employer driving heavy equipment since he

returned to work from his injury.  He can feed himself,

drive an automobile and drive a piece of heavy

equipment.  The claimant does not need gait training,

muscle strengthening or ambulation and community

mobility skills.  He does not need help with his daily
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living activities including household chores, safe use

of chemicals, cooking and money management.  All of

these services are proposed by Timber Ridge Ranch using

the team of a case manager, a speech language

pathologist, an occupational therapist, a physical

therapist, a behavior specialist, a RN health educator,

and a neuropsychologist   Simply put, the claimant does

not need a team of people to teach him to do things he

does not have any problem doing in the first place.

          Moreover, there is no evidence that the

referral was to that specific facility.  Dr. Kleiner

issued a report listing several facilities that included

Timber Ridge but also included Arkansas Rehabilitation

Services and the Brain Injury Association.  There is no

evidence that these other facilities were even explored

as options for the claimant.  

          Therefore, after considering all the evidence

I must respectfully dissent from the majority opinion.

    _____________________________________
    KAREN H. MCKINNEY, COMMISSIONER      


