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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 15, 2008.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that she
sustained an injury arising out of and
during the course of her employment with
Greene County Tech School District on
November 1, 2006 as a result of a
specific (sic) identifiable in time and
place of occurrence when she slipped and
fell in the bathroom, injuring her left
knee.

4. The claimant is entitled to temporary
total disability benefits for the period
beginning November 2, 2006, and
continuing through May 17, 2007, at
which time her healing period ended.

5. Respondents are responsible for all
hospital, medical, and related expenses
as a result of claimant’s November 1,
2006 injury, and respondents remain
responsible for continued reasonably
necessary medical treatment.

6. Respondents are entitled to a dollar-
for-dollar credit or offset for the
medical services the claimant has
received under her group health care
service plan pursuant to Ark. Code Ann.
§ 11-9-411.  Respondents shall reimburse
the claimant for any out-of-pocket
medical expenses.

7. Issues not addressed herein, including
but not limited to, claimant’s
entitlement to permanent disability
benefits are specifically reserved.

 
We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,
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we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 15, 2008,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that she was performing

employment services at the time she sustained an injury

to her left knee. Based upon my de novo review of the

record, I find that the claimant has failed to meet her

burden of proof.

The claimant was employed by the respondent

employer as substitute school teacher. On November 1,

2006, she was substituting for a sixth grade teacher. At

the end of the day, the claimant was going into the

bathroom to empty a glass and clean it out when she

slipped on the bathroom floor injuring her left knee.

The claim was denied based upon the fact that the

claimant was not performing employment services at the
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time she hurt her knee. The Administrative Law Judge,

and now the majority, found that the claimant was

performing employment services and concluded that there

was no difference between going to the bathroom to

relieve oneself and going to the bathroom to wash a cup

used for drinking water, and that the employer’s

interests were being advanced by the actions of the

claimant.

Employment services are performed when the

employee does something that is generally required by

his or her employer. Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v.

Single Source Transport, 347 Ark. 851, 69 S.W.3d 1

(2002); White v. Georgia-Pacific Corp., 339 Ark 474, 6

S.W.3d 98 (1999). We use the same test to determine

whether an employee was performing “employment services”

as we do when determining whether an employee was acting

within “the course of employment.” Smith v. City of Ft.

Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004); Collins,

supra; Pifer, supra; White, supra; Olsten Kimberly

Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524

(1997). The test is whether the injury occurred “within

the time and space boundaries of the employment, when

the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or
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indirectly.” Collins, supra; Pifer, supra; White, supra;

Olsten, supra. The critical issue is whether the

interests of the employer were being carried out by the

employee at the time of the injury. Collins, supra. In

Collins and Pifer, the Arkansas Supreme Court

specifically overruled “all prior decisions by the

Arkansas Court of Appeals” to the extent that they were

inconsistent with the holdings in those two cases. Wal-

Mart Stores, Inc. v. King, 93 Ark. App. 101, ___ S.W.3d

___ (2005). 

An employee is generally said not to be acting

within the course and scope of employment when he is

traveling to and from the workplace, the rationale being

that an employee is not within the course and scope of

her employment while traveling to and from his job.

Pettey, supra.

In my opinion, a review of the evidence

demonstrates that the claimant was not required to wash

out a cup that only contained water in the first place.

This activity was not part of the job duties required of

her by the employer. The claimant was employed as a

substitute teacher. Her employment services required her

to teach and oversee the students while they were at

school. Washing out a cup in the bathroom was not a

service associated with teaching. There were no students
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present when this incident happened and the claimant was

about to leave the classroom. In my opinion, it was not

something that benefitted the employer by the claimant

washing out the cup before she left the classroom.

Although the claimant stated that she was a diabetic and

that drinking water helped her perform her job, the

evidence simply does not preponderate in favor of

finding that she was benefitting the employer by washing

out her cup. In my opinion, this argument requires

speculation and conjecture. Conjecture and speculation,

even if plausible, cannot take the place of proof. Ark.

Dept. of Correction v. Glover, 35 Ark. App. 32, 812

S.W.2d 692 (1991); Dena Constr. Co., et al v. Herndon,

264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Simply put, I cannot find that the claimant

was doing anything to benefit the employer in any way at

the time of the incident. Therefore, for all the reasons

set forth herein, I must respectfully dissent from the

majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 


