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OPI N ON AND ORDER

The cl ai mant appeals an adm ni strative | aw judge’s
opinion filed Novenber 9, 2007. The adm nistrative |aw
judge found that the claimnt did not prove he had
sust ai ned a permanent anatomical inpairnment. After
reviewing the entire record de novo, the Full Comm ssion

affirms the adm nistrative | aw judge’ s opinion.
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HI STORY

The parties stipulated that Stephen Col ebank, age
58, sustained a conpensable “hip fracture” injury on
Cct ober 13, 2005. M. Col ebank testified that he
slipped in vinegar oil and fell. Dr. Ethan J. Schock
exam ned the cl ai mant on Cctober 13, 2005:

M. Col ebank is an otherw se healthy and
active gentleman who fell at work today.

He injured his left hip. He is brought to the
enmergency departnent at St. Vincent's

Hospital where he was noted to have a cortica
abnornmality of the left greater trochanteric
portion of his fermur. This was further
evaluated with MRl and this

confirmed an intertrochanteric fermur fracture.
It is for this injury that he is admtted...
X-rays and MRI are reviewed. | agree with the
radi ol ogy report. | feel that he has a left
intertrochanteric femur fracture.

Dr. Schock’s inpression was “Left intertrochanteric
femur fracture....He is admtted for this injury and |
recommend operative stabilization of this fracture.”

Dr. Schock performed an “Intramedul | ary fixation of
left intertrochanteric fenmur fracture” on Cctober 13,
2005. The pre- and post-operative diagnosis was “Left
intertrochanteric fermur fracture.” The clai mant
followed up with Dr. Schock follow ng surgery, and Dr.
Schock noted on February 17, 2006:

He is four months out fromhis |eft
intratrochanteric femur fracture.
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He was noted to be healed on his x-rays on his
last visit. He was noted also to be very weak
in his hip nmuscul ature. He has been working
in PT for the past nonth. He has nmade

noti ceabl e i nprovenent. He still has sone
weakness of the abductors but this is

noti ceably inproved and | anticipate full

recovery in this regard. | do think he wll
require continued therapy for this and daily
exercise at hone. Structurally, | think it is
safe for himto return to work. | do not see

a need for any restrictions at this tine. |
do believe he has reached maxi num nedi ca

i mprovenent fromthis injury. After review ng
his range of nmotion (full), his strength 5/5,
and his | ack of degenerative changes or
problenms with healing on x-ray, | feel that he
has no neasurabl e permanent parti al

inmpairment. This is based on ny review of the
physi cal exam nation and x-rays as they relate
to the guide to permanent partial inpairnent
fromthe American Medi cal Association, 4"

Edi tion.

The parties agreed at hearing that the clainmant’s

heal i ng period ended February 17, 2006. The parties

stipulated that the respondents “paid all appropriate

medi cal and TTD benefits.”

Dr. Harold H Chakal es exam ned the cl ai nant on

Sept enber

27, 2006:

M. Steve Col ebank is a 56-year-old man who
presents with conplaints of pain as the result
of injuries he sustained at work. He is
wor ki ng at the present tine as

a store manager for Dollar Tree...

AP pelvis and AP and |l ateral of the left hip
show where he has had nailing for a fracture.
This is well heal ed.
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X-rays of the |unbar spine show | unbar
degenerative disc disease at nmultiple |evels.
He has facetal arthritis at L4-5, L5-Sl1, with
spurring. Coned down |ateral shows

definite degenerative disc disease fromL3
down to the sacrum..

Physi cal exam nation shows a well devel oped
mal e who wal ks with an antalgic gait.

Exami nation of the left thigh shows it is 1 cm
smal ler than the right thigh. The left calf
is 2 cmsnaller than the right. Range of
notion of the right hip is normal. Range of
notion of the left hip shows he | acks 5"
flexion. He has 5" internal rotation on the

| eft as opposed to 25" on the right. He |acks
10" external rotation of the left hip. Range
of notion of the knee is normal. There is
good flexion/extension, with no instability.
Exam nati on of the |unbar spine shows sone
poi nt tenderness to palpation in the | ower

| unmbar spi ne.

Dr. Chakal es di agnosed “1. Heal ed
intertrochanteric fracture, left hip, with sone
restriction of notion. 2. Synptomatic hardware, |eft
hip. 3. Rule out lunbar disc problem...This gentlenan
is a suitable candidate for an MRl of the |unbar spine
to make sure he does not have a disc problemin
association with the previous fracture of the hip. The
fracture has heal ed, but he remains synptomatic. W
will schedule himfor the MR, as well as an EM& NCV of
hi s back and both | egs.”

Dr. Brent Sprinkle adm nistered an EMG study of

both |l ower extremties of the clainmnt and gave a
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Summary/ I nterpretation on Cctober 16, 2006: “No
el ectrodi agnosti c evidence of a |unbar radi cul opat hy,
focal tibial or peroneal nerve entrapnent is seen in the
extremty tested today. No el ectrodi agnostic evidence
of a generalized sensory or notor peripheral neuropathy
is seen in the extremty or extremties tested today.”
Dr. Chakal es noted on Cctober 23, 2006, “He had an
EME NCV study, which was normal. He also had an MRl but
| do not have the results. Physical findings are
unchanged.” And Dr. Chakal es noted on Cctober 30, 2006,
“He has a couple of bulging discs in his back which
could be causing his pain. He is also post op nailing
and has synptomatic hardware which is causing sone of
his hip and back pain. M recomendati on would be to
consi der renoval of the hardware fromhis hip and see
how he does, then work up his back if he continues to
have problens.”

Dr. Chakales wote to the claimant’s attorney on

May 10, 2007:
M. Steve Col ebank was seen in ny office today
in follow up. | have enclosed a copy of ny
recent evaluation on him | feel his

di agnoses renmai n unchanged.

M . Col ebank has an anat om cal i npairnent of
the left hip of 10%to the body as a whol e,
and an 5-10% i npairnment to the body as a whole
of the lunbar spine.
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The claimant testified that he had not yet
undergone the additional surgery recommended by Dr.
Chakal es.

A pre-hearing order was filed on July 31, 2007.

The cl ai mant contended that he was entitled to “paynent
of permanent partial disability benefits based upon a
10% whol e body i npairnment rating assigned by Dr.
Chakales. Claimant’s attorney is entitled to paynent of
a statutory attorney’s fee on all controverted benefits.
Al'l other potential issues are reserved.” The
respondents contended that the claimant “has no

per manent inpairnent and that the 10%rating of Dr.
Chakal es is not conpliant with the requirenments of
Arkansas Workers’ Conpensation |aw ”

The parties agreed to litigate the issues, “1.
Anatom cal inpairnent. 2. Controversion and attorney’s
fees.”

An admi nistrative |law judge found, in pertinent
part, “6. The claimant has failed to prove by a
preponderance of the evidence that he has an anat om cal
per manent i npairnment.”

The clai mant appeals to the Full Comm ssion.
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1. ADIJUDI CATI ON

The Comm ssion has adopted the GQuides to the

Eval uation of Pernmanent |npairnent (4'" ed. 1993) to be

used in assessing anatom cal inpairment. See Commission
Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2002).

Per manent benefits shall be awarded only upon a

determ nation that the conpensable injury was the major
cause of the inpairment. Ark. Code Ann. 811-9-
102(4)(F)(ii)(a)(Repl. 2002). Any determ nation of the
exi stence or extent of physical inpairnent shall be
supported by objective and neasurabl e physical or nental
findings. Ark. Code Ann. 811-9-704(c)(1)(B)(Repl

2002) .

In the present matter, the Full Comm ssion finds
that the claimant did not prove he sustained a pernanent
anatomical inpairnment as a result of the conpensable
injury. The parties stipulated that the clai mant
sust ai ned a conpensable hip fracture injury on Cctober
13, 2005, for which Dr. Schock performed surgery. Dr.
Schock opined on February 17, 2006 and stated, “After
reviewi ng his range of notion (full), his strength 5/5,
and his | ack of degenerative changes or problens with
healing on x-ray, | feel that he has no neasurabl e

per manent partial inmpairnent. This is based on ny
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revi ew of the physical exam nation and x-rays as they
relate to the guide to permanent partial inpairnment from
t he Anmerican Medi cal Association, 4'™" Edition.”

Nevert hel ess, Dr. Chakal es assigned the clainant a
10% inpairnment rating for the left hip on May 10, 2007.
Dr. Chakal es had exam ned the cl ai mant on Septenber 27,
2006 and had di scussed his “range of notion” findings
pertaining to the claimant’s left hip. The Conm ssion
recogni zes that “passive” range of notion tests can
constitute objective nedical findings in sone cases.
Hayes v. Wal-Mart Stores, 71 Ark. App. 207, 29 S. W 3d
751 (2000). Nevertheless, Dr. Chakales did not indicate
whet her his purported rating was based on passive or
active range of notion. The Guides, at p. 3/77, 3.2e,
state, “If it is clear to the evaluator that a
restricted range of notion has an organi c basis,
mul ti pl e eval uati ons are unnecessary. |f, however,
mul ti pl e eval uati ons exist, inconsistency of a grade
bet ween the findings of two observers, or on separate
occasi ons by the sane observer, nakes the results
invalid.”

In the present case there is an inconsistency
bet ween the range of notion testing performed by Dr.

Schock and Dr. Chakales. It is the duty of the
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Comm ssion to translate evidence into findings of fact.
Polk County v. Jones, 74 Ark. App. 159, 47 S.W3d 904
(2001), citing Johnson v. General Dynamics, 46 Ark. App.
188, 878 S.W2d 411 (1994). Morever, the Conm ssion has
the duty of weighing nedical evidence, and, if the
evidence is conflicting, its resolution is a question of
fact for the Conm ssion. Green Bay Packaging v.
Bartlett, 67 Ark. App. 332, 999 S.W2d 695 (1999).

The Full Commission in the present matter attaches
nore evidentiary weight to the opinion of the treating
physician, Dr. Schock. Dr. Schock opined that the
claimant’ s range of notion was full (whether said range
of notion was active or passive). Dr. Schock opined
that he could not assess a pernmanent anatom cal
I npai rment based on the claimant’s physical findings and
the authorized Guides for eval uati ng permanent
I npai rnment .

Based on de novo review of the entire record
currently before us, the Full Comm ssion finds that the
clai mant did not prove he sustained a permanent
anatonmical inpairment as a result of the conpensable
injury. W therefore affirmthe admnistrative |aw

j udge’ s deci si on.
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T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimant is not entitled to
benefits for anatomni cal inpairnment.

The facts of this case are not in dispute.
The cl ai mant sustai ned an acknow edged conpensabl e
injury on Cctober 13, 2005 when he slipped and fell on
asphalt because there was oil on his shoes, fracturing
his left hip. He was initially seen in the energency
room where he cane under the treatnment of Dr. Ethan J.
Schock, an orthopedi c surgeon. Dr. Schock perforned
surgery for the treatnent of the fracture, which
included the insertion of a nail, pin, and screw to fix
the fracture. Four nonths after the date of injury, Dr.
Schock released the claimant to return work w thout
restriction and with no permanent inpairnent. At the
time of his release, Dr. Schock said that the clai mant

had full range of notion but that he was “very weak in
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his hip musculature”. According to the clainmant, the
only exam nation conducted by Dr. Schock during his

eval uati on of permanent inpairnent was to have the

clai mant wal k across the roomand stand on his left |eg.
The clainmant testified that Dr. Schock did not perform
range of notion tests.

After his release fromDr. Schock, the
claimant testified that he continued to experience pain
and weakness and had to walk with a cane. He said that
he coul d not put any weight on his left hip and that he

could not squat, clinb | adders, or go up and down stairs

wi t hout holding on to a handrail. He said that when he
wal ks his hip “binds up”, is not stable, and he feels
like he is going to fall. The claimant testified that

had troubl e pushing a | awn nower or riding his bicycle.
Because of continuing difficulty with pain,

nmuscl e weakness, and | oss of range of notion, the

cl ai mant sought additional nedical treatnment with

anot her orthopedi c surgeon, Dr. Harold Chakal es. During

his initial exam nation, Dr. Chakal es found nuscle

atrophy in the anount of 1 centineter in the thigh and 2

centineters in the calf. Range of notion tests showed

| osses in the left hip of 5 degrees in flexion, 5

degrees in internal rotation, and 10 degrees of external
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rotation. Dr. Chakal es acknow edged t he presence of
nmuscl e weakness and noted that the claimnt was
afflicted with an antalgic gait. Dr. Chakal es al so
i ndi cated that the hardware, which had been used to fix
the fracture at the tinme of surgery, was synptonatic.
In a later report, he reconmended that the hardware be
renoved. Based on these findings, Dr. Chakal es rated
the claimant’s inmpairnent for the left hip at 10%to the
body as a whol e.

The cl ai mant conti nued under the treatnent of
Dr. Chakal es as of the date of the hearing in this case
and was, at that tine, contenplating additional surgery
to have the hardware renoved.

There are two statutory provisions which
control the result in this case. Ark. Code Ann. 811-
704(c)(1)(B), provides:

(B) Any determ nation of the

exi stence of extent of physical

I npai rment shall be supported by

obj ective and measur abl e physical or
nment al fi ndi ngs.

Ark. Code Ann. 811-9-102(16)(A) (i), provides:

(16) (A) (i) “Cbjective findings” are
t hose findings which cannot cone
under the voluntary control of the
patient.
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Despite overwhel m ng evidence to the contrary,
the majority determ ned that the clai mant was not
entitled to benefits for anatom cal inpairnment. The
majority bases this decision on several erroneous
assertions. Firstly, the majority concludes that Dr.
Schock and Dr. Chakal es both tested the clainmant’s range
of notion and that there is a conflict of opinion as to
the results of those tests and that the opinion of Dr.
Schock shoul d be afforded greater evidentiary wei ght
than that of Dr. Chakal es. The credi bl e nedical evidence
of record denonstrates that the claimant’s hip injury
has resulted in nuscle weakness in the hip, nuscle
atrophy in his thigh and calf, |oss of range of notion
in the hip joint, and an antalgic gait. Wile Dr.
Schock did acknow edge the presence of nuscl e weakness,
there is no evidence to suggest that he ever assessed
t he degree of nuscle weakness, neasured his thigh or
calf to determ ne the existence and extent of nuscle
atrophy, or took into account the claimant’s gait
derangenent. Most inportantly, there is no evidence
that Dr. Schock actually tested the claimant’s range of
notion. The claimant testified that Dr. Schock did not

performrange of notion tests on his hip and Dr.
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Schock’s final report does not say that range of notions
tests were perforned only that he had reviewed the
claimant’s range of notion. 1In short, the presence of
mul tiple abnormalities coupled with Dr. Shock’s failure
to evaluate and record them makes it inpossible to
reasonably conclude that his 0% i npairnment was supported
by the nedi cal evidence.

Quite to the contrary, Dr. Chakal es gave the
clai mant a through exam nation and tested and recorded,
in specific degrees, the claimant’s range of notion. In
addition, Dr. Chakal es observed and recorded the
presence of weakness, atrophy, antalgic gait and
acknow edged the fact that the hardware whi ch had been
pl aced at the tine of surgery was causing the claimnt a
great deal of difficulty. Under these circunstances, it
was i nappropriate to ignore the opinion of Dr. Chakal es.

Secondly, the majority acknow edges that
passi ve range of notion tests are to be consi dered
objective findings but fails to acknow edge that the
range of notion tests perfornmed by Dr. Chakal es were
shown to have been passive range of notion tests. The
uncontradi cted evidence of record established that Dr.
Chakal es used passive range of notion testing to

determne the claimant’s inpairnment. |In Hayes v. WAl -




Col ebank - F511489 15

mart Stores, 71 Ark. App. 207, 29 S.W3d 751 (2000), the

Arkansas Court of appeals said that active range of
notion tests are those which neasure the range of notion
of a joint when the patient noves the affected |inb.
These tests are subjective because the results are under
the voluntary control of the patient. Ark. Code
Ann. 811-9-102(16) (A)(i). Passive range of notion tests
I nvol ve nmeasurenent of range of notion when the exam ner
noves the linb. These tests produce objective findings
because the exam ner controls the results. Because
passive range of notion tests are objective findings
t hey can be used, alone, to assess permanent i npairment
wi t hout the necessity of additional objective findings
to support them |In Hayes, the clainmant proved that the
range of notion tests conducted by his physician were
passi ve, through the foll ow ng testinony:

At the tinme of the May 18,

1998, check-up Dr.

Meredith performed sone

tests to determ ne range

of notion to ny left

shoul der. These tests did

not have anything to do

with ny spine. Dr.

Meredith did not instruct

nme to nove ny arm .

VWhat the doctor did with

the nurse present is he

put his hand under ny

el bow towards the forearm
and gui ded ny hand upward
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wi th nmy arm extended and
lifted it with my el bow up
and then put it back down
and he raised it to the

| evel that he had it

rai sed and went forward
and he kept going forward
until he stopped and then
he did the sane thing
going to the back. . . .l
did not control nmy arm
when he was doing the
test. He had my armin
his hand. At all tinmes
during the test Dr.
Meredith was nmani pul ati ng
ny arm and shoul der and |
was not in control of it.
. . .\Wen the doctor was
performng the test | did
not have voluntary contro
of my arm The doctor did
not ask nme to nove ny arm
during the test and |
coul d not have noved it
forward to the extent that
he noved it.

The claimant in this case, provided simlar
testinmony establishing that the range of notion tests
conducted by Dr. Chakal es were passive. |In this regard,
the claimant testified that it was Dr. Chakal es who
noved his leg during testing, as foll ows:

Q W have a physi cal

exam nati on section on
Page 12 of the joint
exhibit, and it | ooks like
he did sone range- of -
notion testing and sone
other things. Tell us
what he did.
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A Doctor Chakal es had ne
renove ny pants and wal k
across the roomto watch
and see how ny hips

i nterl ocked and worked.
Then he had ne try to wal k
on ny tiptoes, which I
physically could not do.
Then he laid nme on his
exam ni ng table and took
ny right leg and noved it
around to check the notion
init.

Q Did he nove it hinself?

A He noved it. Then he
took nmy left leg and did
the sane thing with it to
check the range of notion,
noving it up towards ny
chest and backwar ds and
trying to nove it side to
side. He also did a
measur enent of ny nuscl es
on both ny |egs.

Q Fair enough.

* * * *

Q Wen you saw Doct or
Chakal es on May 10, 2007,
did he do any of the sane
tests that you told us he
did on the first visit?

A Yes. He did themall again.

Q The sane tests that he
did on Septenber 27 of
‘067

A He did the range of
noti on and had ne wal k
across the room | nean,
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he did all of the testing
that he did prior to.

Q ©Ddhe do it the sane
way that you described it
to us earlier?

A Yes, he did.

And even if the range of notion tests
performed by Dr. Chakal es were not proved to be passive,
the majority fails to acknow edge that active range of
notion tests nay al so be used to assess permanent

impairment. In Departnent of Parks & Tourismyv. Helns,

60 Ark. App. 110, 959 S.W2d 749 (1998), the Arkansas
Court of Appeals said that active range of notion tests
are “subjective” findings. The Court said that if these
are the only findings which are present to support an

| npai rment rating, then there can be no award of
benefits for anatomi cal inpairnent. However, in

Singleton v. Cty of Pine Bluff, 97 Ark. App. 59, 244

S.W3d 709 (2006), the Arkansas Court of Appeals said
that if other objective findings exist to support the
exi stence of inpairnment then the subjective active range
of notion tests can be used to determ ne inpairnent.
Singleton involved a police officer who had suffered a
work related gunshot to his ankle. As a result, the

claimant was left with bullet fragnents in his ankle
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whi ch affected the range of notion in his ankle joint.
The claimant’s treating physician assessed an 8%

i mpai rment based on his antalgic gait. The Conm ssion
concl uded that the clainmant could not be awarded any
benefits for permanent inpairnment because the findings
upon which the inpairnment was based were subjective

findings. Citing Swift-Eckrich, Inc. v. Brock, 63 Ark.

App. 118, 975 S.W2d 857 (1998), the Court reversed the
Comm ssi on deci sion holding that there is no requirenent
t hat nedi cal evidence of inpairnent be based solely or
expressly on objective findings. According to
Singleton, inpairment ratings can be based, in part, on
non-obj ective criteria as long as the inpairnent is
“supported” by objective findings. The Court considered
t he observed bullet fragnents to be sufficient objective
evi dence to support a pernmanent inpairnent rating which
was arrived at by considering the subjective findings of
antalgic gait and | oss of nobility.

Li ke the observed bullet fragnents in
Singleton, there are other objective findings to support
inpairnment in this case. The claimant has a crack in
his femur and a netal nail, pin, and screwin his |leg
and hip. In addition, there is neasurable atrophy in

the nuscles of his left leg. These are objective
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findings, as none of these findings come under the
vol untary control of the claimant. Since there are
ot her objective findings to support inpairnment, the
subj ective findings of active range of notion can be
used to assess the claimnt’s inpairnent.

And finally, the majority erred in concl uding

that the AMA Guides to the Eval uati on of Per manent

| npai rnment (4th ed. 1993) do not provide for an

i npai rment under the facts of this case. Under

| egi sl ative authority, the Conm ssion has adopted the
Guides to be used in the assessnent of anatomn cal

i mpai rment. Ark. Code Ann. 8§11-9-519(g); 8§11-9-521(h);
811-9-522(g); and Conmi ssion Rule 34. As noted earlier,
t he clai mant has been afflicted with nuscle weakness,
nmuscl e atrophy, |loss of range of notion, and an altered
gait. Table 64 of the Guides provides for an inpairnment
rating to be assessed for a fenoral neck fracture which
has healed and is in good position (p. 3/85). There is
no dispute that this is the claimant’s condition.
According to the Guides, the degree of inpairnent for
this condition is to be evaluated according to

exam nation findings. Figures 52, 53, and 54 of the

Qui des expl ain how exam nation findings of flexion,

abduction, and rotation of the hip joint are to be
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obtained (p. 3/90-91). Once the degrees of flexion,
abduction, and rotation have been cal cul ated, the extent
of inmpairment for loss of hip notion can be determ ned
fromTable 40 (p. 3/78). In this particul ar case,
addi ti onal percentages of inpairnent can be obtained
from Table 36 (gait derangenent, p. 3/76), Table 37 (leg
nmuscl e atrophy, p. 3/77), and Table 39 (lower extremty
nmuscl e weakness, p. 3/77). Therefore, the majority
commtted an egregi ous error when concluding that the
Gui des did not provide for an inpairnent rating under
the facts of this case.
And finally, the nmajority incorrectly

concl udes that the Guides would invalidate the range of
notion studies in this case. |In so concluding, the
foll owi ng passage fromthe Quides is quoted:

If it is clear to the

eval uator that a

restricted range of notion

has an organi c basis,

mul ti pl e eval uations are

unnecessary. |f, however,

mul ti pl e eval uati ons

exi st, inconsistency of a

grade between the findings

of two observers, or on

separate occasions by the

sane observerz makes t he
results invalid.



Col ebank - F511489 22

It is quite obvious, fromthe above quotation
that inconsistent range of notion tests are invalid only
under circunstances where there is no organic basis for
the restricted range of notion. As discussed in detai
earlier, the claimant in this case has multiple findings
of an organic basis for his restricted range of notion
and the quoted passage woul d, therefore, have no effect
on the validity of his results.

And even if the claimant’s inpairnment can not
be eval uated under the “Range of Mdtion” section of the
Quides (p. 3/77, 3.2e), it could be assessed using the
sections covering “Gait Derangenent” (p. 3/75, 3.2b),
“Muscl e Atrophy” (p. 3/76, 3.2c), or “Manual Miscle
Testing” (p. 3/76, 3.2d). In light of the nunerous
nmet hods of assessing the clainmant’s inpairnent under the
Guides, it was error to conclude that the Guides do not
provide for an inpairnment in this case.

When the Arkansas Court of Appeals remanded to
t he Comm ssion the previously discussed case of

Singleton v. Gty of Pine Bluff, supra., for a

determ nation of inpairnment, the Comm ssion refused to
make an award for inpairnment benefits saying that the
GQuides did not provide for the rating of inmpairment in

that case. The case was appealed to the Court of
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Appeal s for the second tinme and renmanded to the

Conmmi ssion for the second tine.

Pine Bluff, Ark. App._ _,

sai d:

In Singleton v. Cty of

The mandate in our prior
deci sion reversed for the
reasons set out in our
opinion, i.e., that the
Commi ssi on had erroneously
and arbitrarily ignored
all nedical proof that did
not constitute an

“obj ective finding” in
arriving at its decision.
We remanded for the

Comm ssion to make new
findings of fact
consistent wwth the | aw as
expressed in our opinion.

I nstead of maki ng

addi tional findings of
fact as directed, the
Commi ssi on ignored our
mandat e and deni ed reli ef
on the same theory of |aw
that we held to be
erroneous in our prior
opinion, justifying this
refusal to conmply with our
mandat e on the | egal

t heory that conpensability
was deci ded by the Guides
it had adopted, rather
than by the provisions of
t he Arkansas Wbrkers’
Conpensati on Act as
interpreted by this court.
Al t hough it “recogni zed”
in its opinion that we had
expressly held that

obj ective nedi cal evidence
was not necessary to prove

_ S.W3d__ (2008),

t he Court
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each and every el enent of
conpensability, the

Conmi ssion stated that it
had adopted the Fourth
Edition of the Guides to
the Evaluation of
Permanent Impairment as an
i mpai rment rating guide,
stated that it had done so
pursuant to authority
vested in it by the

| egi sl ature, and deni ed
benefits on the ground
that “[t]here is not a
single table or figure in
[the Guides] which all ows
the Conmi ssion to assign a
per manent anat oni cal

| npai rment to the instant
claimant’s left ankle in
accordance with the

rel evant standards of Act
796 of 1993.”

*x * % % *

The Guides are just that:
nmere guides to aid the
Comm ssion in assessing
the degree of a claimant’s
disability as defined by
statute and interpreted by
the courts. If those
Guides do not contain an
express nethod of rating
an injury that is
conpensabl e pursuant to
Arkansas | aw, the

Comm ssi on nust adopt a
reasonabl e net hod of doing
so.

Li ke the claimant in Singleton, the claimnt

in this case has undeni abl e inpairment but the majority
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has deni ed benefits concluding that the Guides do not
provide for a nethod of rating that inpairnment.
Apparently, the majority does not agree with the Court’s
holding in Singleton and has, again, chosen to ignhore
its directives. Like it or not, Singleton is the |aw
and it should have been followed by this Conm ssion. |If
we had done so, the claimnt would have been awar ded
benefits for anatom cal inpairnment in this case.

For the reasons stated above, | nust

respectfully dissent fromthe majority opinion.

PH LI P AL HOOD, Comm ssi oner



