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Attorney at Law, Charleston, Arkansas.

Respondents represented by the HONORABLE WALTER MURRAY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed December 28, 2007.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  On May 23, 2006, the relationship of employee-
employer-carrier existed between the parties.

3.  On May 23, 2006, the claimant earned wages
sufficient to entitle him to weekly compensation
benefits of $117.00 for both total disability and
permanent partial disability.
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4.  On May 23, 2006, the claimant sustained a
compensable injury, in the form of a fracture of
the neck of his right femur.  Specifically, the
claimant has established by medical evidence, which
is supported by objective findings, the actual
existence of this physical injury.  He has further
proven by the greater weight of the credible
evidence that this injury arose out of and occurred
in the course of his employment with the
respondent, that it was caused by a specific
incident, that it is identifiable by time and place
of occurrence, that it resulted in internal
physical harm to his body, that it required medical
services, and that it produced disability (at
least, temporarily).

5.  The claimant has proven by the greater weight
of the credible evidence that at the time of his
accident and injury he was performing employment
services, in that the activities he was performing
directly advanced the interest of the respondent-
employer.

6.  The medical services provided to the claimant
by and at the direction of Dr. Stephen Heim
represent reasonably necessary medical services for
the claimant’s compensable injury, under Ark. Code
Ann. §11-9-508.  The expense of these services is
the liability of the respondents herein, subject to
the medical fee schedule established by this
Commission.

7.  The claimant has proven by the greater weight
of the credible evidence that he was rendered
temporarily totally disabled by the effects of his
compensable injury for the period of May 24, 2006
through July 5, 2006.  Specifically, he has proven
that during this time he continued within his
healing period from the effects of his compensable
injury, had not returned to work, and was, in fact,
rendered totally disabled by the effects of the
compensable injury.

8.  The respondents have denied the occurrence of
any compensable injury and have controverted this
claim in its entirety.
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9.  The appropriate fee for the claimant’s attorney
is the maximum statutory attorney’s fee on the
temporary total disability benefits herein awarded
and any subsequent benefits to which the claimant
may be directly entitled. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the December 28, 2007 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant was performing

employment services at the time of his injury. Based

upon my de novo review of the entire record, I am

constrained to find that the claimant has failed to

prove by a preponderance of the evidence that watching

another employee walk to her car after he had already

clock out while he, himself, was walking to his car
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constitutes employment services. Therefore, I find that

the claimant has failed to prove that he sustained a

compensable injury which arose out of and in the course

of his employment.

          Act 796 defines a compensable injury as a “an

accidental injury causing internal or external physical

harm to the body or accidental injury to prosthetic

appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of

employment and which requires medical services or

results in disability or death.” Ark. Code Ann.

§11-9-102(4)(A)(i). A compensable injury does not

include an “[i]njury which was inflicted upon the

employee at a time when employment services were not

being performed... .” Ark. Code Ann. §11-9-

102(4)(B)(iii). Act 796 further requires that the

provisions of the workers’ compensation statutes be

strictly construed. Ark. Code Ann. § 11-9-704(c)(3)

(Repl. 1996) Although the statute does not define the

term "employment services," the Commission as well as

the Arkansas appellate courts have previously held that

an employee is performing employment services when he is

engaging in an activity which carries out the employer's

purpose or advances the employer's interest directly or
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indirectly. Cheri Pettey v. Olsten Kimberly Quality

Care, Full Commission Opinion Sept. 13, 1995 (E405037);

328 Ark. 381, 944 S.W.2d 381 (1997). An employee carries

out the employer's purpose or advances the employer's

interest when he engages in the primary activity which

he was hired to perform. Id.; Kenneth Behr v. Universal

Antenna, Full Commission Opinion Dec. 6, 1995 (E408376).

When an employee engages in incidental activities which

are inherently necessary for the performance of the

primary employment activity, the employee carries out

the employer's purpose or advances the employer's

interest. Id. 

          Employment services are performed when the

employee does something that is generally required by

his or her employer. Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v.

Single Source Transport, 347 Ark. 851, 69 S.W.3d 1

(2002); White v. Georgia-Pacific Corp., 339 Ark 474, 6

S.W.3d 98 (1999). We use the same test to determine

whether an employee was performing “employment services”

as we do when determining whether an employee was acting

within “the course of employment.” Smith v. City of Ft.

Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004); Collins,

supra; Pifer, supra; White, supra; Olsten Kimberly
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Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524

(1997). The test is whether the injury occurred “within

the time and space boundaries of the employment, when

the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or

indirectly.” Collins, supra; Pifer, supra; White, supra;

Olsten, supra. The critical issue is whether the

interests of the employer were being carried out by the

employee at the time of the injury. Collins, supra. In

Collins and Pifer, the Arkansas Supreme Court

specifically overruled “all prior decisions by the

Arkansas Court of Appeals” to the extent that they were

inconsistent with the holdings in those two cases. Wal-

Mart Stores, Inc. v. King, 93 Ark. App. 101, ___ S.W.3d

___ (2005). 

          An employee is generally said not to be acting

within the course and scope of employment when he is

traveling to and from the workplace, the rationale being

that an employee is not within the course and scope of

his/her employment while traveling to and from his job.

Pettey, supra.

          Whether a worker was performing employment

services within the course of employment depends on the

particular facts and circumstances of each case. The
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controlling test is whether the employee is engaged in

the primary activity that he/she was hired to perform,

or in incidental activities that are inherently

necessary for the performance of the primary activity.

The Arkansas Supreme Court in Pifer, supra, refused to

narrow or broaden the requirements of Act 796 by

automatically accepting or rejecting a personal-comfort

activity as either providing or not providing employment

services. In this regard, the Court stated:

Instead of following either extreme
position, the critical issue is
whether the employer’s interests are
being advanced, either directly or
indirectly by the claimant at the
time of the injury. In addressing
this issue, we decline to adopt the
factors identified by the Court of
Appeals in Matlock v. Blue Cross
Blue Shield, supra.

In Hightower v. Newark Public School System, 57 Ark.

App. 159, 943S.W.2d 608 (1997), the Arkansas Court of

Appeals stated that the employment services provision

“...seems clearly aimed at eliminating the premises

exception to the going-and-coming rule since, under

strict construction of A.C.A. § 11-9-102(5)(B)(iii),

merely walking to and from one’s care, even on the

employer’s premises, does not qualify as performing

‘employment services’.” 
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          In Patricia McCool v. Disabled American

Veterans, Full Commission Opinion filed June 3, 1996

(E410491), we found that the claimant "was not engaged

in any activity that carried out the employer's purpose

or advanced the employer's interest when the claimant

deviated from her duties to go outside and smoke before

she got "real busy." Likewise, in Carla Ann Cole v.

Prince Gardner, Inc., Full Commission Opinion filed

August 26, 1996 (E408046), we found that when a claimant

has finished work and is injured while walking across

the employer parking lot, the injury was not compensable

since employment services were not being performed. See

also, Coble v. Modern Business Systems, 62 Ark. App.

___, ___ S.W.2d (1998); Harding v. City of Texarkana, 62

Ark. App. ___, ___ S.W.2d ___ (1998).

          In my opinion, this is a parking lot claim. It

is undisputed that the claimant was the night manager

for respondent employer and that on May 23, 2006, after

he had performed all of his assigned duties of closing

the store, clocked out, set the alarm, unlocked the door

to let he and another employee out, then locked the door

behind him, he slipped and fell in his employer’s

parking lot as he was walking to his car. The majority

has found that the claimant was performing an employment



Caverly - F607086 10

duty of watching his co-employee walk to her car to

ensure that she go to her car safely. After reviewing

all the evidence of record, I cannot find that the

claimant was under an employment duty to ensure the

safety of his co-worker as the two were leaving for the

evening. Admittedly, as a gentlemen, the claimant may

have felt a societal or fatherly duty to watch over his

co-worker, but no such duty was imposed upon him as the

night manager. Assuming, as the majority has that the

claimant, in fact, possessed this duty, just what were

his responsibilities? Was he issued a work-related cell

phone to call for help? Or even better, a handgun to

fend off any would-be attacker? No At best he would only

be able to stand by helplessly as he was disabled and

there is no evidence that he would have been capable of

fending off any trouble should it have occurred. What

benefit would this be to his employer, had this actually

been one of the claimant’s duties? Would he have been

required as part of his work related duties to change a

flat tire or perform minor mechanical work should his

co-worker’s car have a problem? In such circumstances,

would it have been his duty to drive the co-worker home?

Just where do we draw the line? Rather than impose our

own moral standards of chivalry upon this employment
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relationship, we are mandated to weigh the evidence

impartially and to render findings of fact in accordance

with the evidnece.

          While I am impressed that the claimant, the

Administrative Law Judge and my fellow Commissioners are

all gallant gentlemen and they all see a duty to protect

an innocent from would-be harm, this duty is not one

imposed upon or even implied of this claimant in his

employment capacity; it is a duty one should expect of

any descent human being. The evidence of record clearly

indicates that the claimant was not under any duty,

either expressly or implied, to ensure that his younger

female co-worker arrived safely to her car. Eddie John

P. Wilkinson, the store manager, specifically testified

that the claimant’s job duties did not require him to

ensure the safety of the employees after closing. As Mr.

Wilkinson stated, such action was purely “a gentlemanly

gesture.” Accordingly, I cannot find that the claimant

was carrying out his employer’s interest either directly

or indirectly when he tripped and fell as he was walking
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to his car after closing the store on May 23, 2006.

Therefore, I must respectfully dissent from the majority

opinion.  

___________________________________
                    KAREN H. MCKINNEY, Commissioner


