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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F305366    

SHELDON CARTER,
EMPLOYEE                                CLAIMANT

FRANKLIN ELECTRIC COMPANY, 
EMPLOYER                                RESPONDENT NO. 1

HELMSMAN MANAGEMENT SERVICES,
INSURANCE CARRIER                       RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND                              RESPONDENT NO. 2 
   

OPINION FILED JULY 14, 2008

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ADRIENNE KINCAID
MURPHY, Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE JAMES A.
ARNOLD, II, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 15, 2008.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at the
pre-hearing conference conducted on October 24,
2007, and contained in a pre-hearing order filed
that same date, are hereby accepted as fact.
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2.  Claimant has met hi burden of providing by a
preponderance of the evidence that he is
permanently totally disabled as a result of his
compensable injury.

3.  Claimant’s attorney is entitled to the maximum
fee on all permanent total disability benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 15, 2008 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).
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Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.    

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant is permanently and

totally disabled as a result of his compensable injury.

Based upon my de novo review of the entire record, and

without giving the benefit of the doubt to either party,

I find that the claimant has failed to meet his burden

of proof.
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          A claimant’s entitlement to permanent

disability benefits is controlled by Ark. Code Ann. §11-

9-522(b)(Repl. 2002), which provides:

(b)(1) In considering claims for
permanent partial disability
benefits in excess of the employee’s
percentage of permanent physical
impairment, the Workers’
Compensation Commission may take
into account, in addition to the
percentage of permanent physical
impairment, such factors as the
employee’s age, education, work
experience, and other matters
reasonably expected to affect his or
her future earning capacity.

(2) However, as long as an employee,
subsequent to his or her injury, has
returned to work, has obtained other
employment, or has a bona fide and
reasonable offer to be employed at
wages equal to or greater than his
or her average weekly wage at the
time of the accident, he or she
shall not be entitled to permanent
partial disability benefits in
excess of the percentage of
permanent physical impairment
established by the preponderance of
the medical testimony and evidence.

Johnson v. Latex Construction Company, ___ Ark. App.

___, ___ S.W.3d ___ (CA 05-1140, March 15, 2006).

          Pursuant to this statute, when a claimant has

been assigned an anatomical impairment rating to the

body as a whole, the Commission has the authority to

increase the disability rating, and it can find a
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claimant totally and permanently disabled based upon

wage loss factors. Johnson, supra, ; citing, Logan

County v. McDonald, 90 Ark. App. 409, __ S.W.3d __

(2005).

          The claimant was assessed a 12% permanent

anatomical impairment rating which was accepted and paid

by respondents. When I consider the claimant’s

compensable injury, permanent impairment, relatively

young age, work experience with some transferable

skills, together with the claimant’s negative attitude

in even trying to return to work, I find that the

claimant has failed to prove by a preponderance of the

evidence that he is permanently and totally disabled.

While still within his healing period following the

surgery to remove the hardware from his back, the

claimant advised Dr. Vosburgh that he did not have any

plans to return to work. Nevertheless, Dr. Vosburgh

released the claimant to go back to sedentary work with

no bending, stooping or lifting over 5 pounds. The

claimant did not attempt to return to work within these

restrictions, thus when the claimant returned for a

follow-up appointment just two months latter, Dr.

Vosburgh opined that the claimant was not fit to return

to work and that he had not reached maximum medical
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improvement. After Dr. Vosburgh’s retirement, Dr. Slater

became the claimant’s primary treating physician. During

his first visit with Dr. Slater, the claimant advised

Dr. Slater that he did not have any plans to return to

work with his employer. Armed with this information, Dr.

Slater assisted the claimant by declaring that the

claimant was totally disabled for social security

disability purposes. The criteria and elements of

disability for social security purposes differ from

workers’ compensation. The Commission is not bound by

the determinations of other agencies as other agencies

are not bound by the same standards as the Workers'

Compensation Commission. In Dixon v. P.A. Management,

Full Commission Opinion filed January 9, 2004 (E101546),

the Commission found that the results of a Social

Security Disability determination would not change or

justify a different result as the Commission was not

bound by a disability determination made by the Social

Security Administration. Flinn v. Central Maloney, Full

Compensation Commission, Opinion filed July 30, 1996

(E215967), See also, Ridgell v. Chicot County, Full

Commission Opinion filed February 26, 2008 (F505420). 

          While I would find that the claimant has

sustained some degree of permanent partial disability



Carter - F305366 7

impairment over and above his anatomical impairment

rating, I cannot find that the claimant has established

by a preponderance of the evidence that he is

permanently and totally disabled. The claimant has

consistent expressed a negative attitude toward

returning to work, and his treating physicians have

acted upon this attitude and have not had the claimant

independently evaluated with a Functional Capacity

Evaluation.  Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

                                
                    ___________________________________
                    KAREN H. McKINNEY, Commissioner 


