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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 16, 2007.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2.  The employee/employer relationship existed on
March 3, 2006, between claimant and respondent.

3.  Claimant is currently being treated by Dr. Jeff
Young, and orthopedic surgeon in Texarkana, Texas.

4.  The respondents controvert this claim in its
entirety.
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5.  The claimant has a documented rotator cuff
injury.

6.  The claimant’s average weekly wage was $251.00.

7.  Arkansas Rehabilitation Services paid $7,856.30
towards the claimant’s medical bills.

8.  The claimant has incurred medical expenses of
$26,581.23.

9.  The claimant has failed to establish by a
preponderance of the credible evidence that she
sustained a compensable shoulder injury. 
Specifically, the claimant has failed to prove by a
preponderance of the evidence that her rotator cuff
injury was caused by lifting incidents on March 1,
2006, and/or on March 3, 2006, as the claimant
contends.  

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

The claimant alleges that she sustained a

compensable injury that is governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injury is, indeed, an injury

covered by the Act; however, the claimant has failed to
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establish the elements necessary to prove the

compensable injury by a preponderance of the evidence. 

Therefore we affirm and adopt the October 16, 2007

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority’s opinion.  The majority, by affirming and

adopting the Administrative Law Judge, finds that the

claimant failed to prove the compensability of a rotator

cuff injury incurred on or about March 1 and March 3,

2006.  Based upon a de novo review of the record, I find

that the claimant has met her burden of proof by a

preponderance of the evidence for a compensable specific
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incident left shoulder injury and rotator cuff tear, and

therefore, I must respectfully dissent.

History

          The claimant is a 54 year old worker in the

respondent’s restaurant.  The claimant was responsible

for unloading groceries and restaurant supplies for the

respondent.  The claimant testified that her left

shoulder was injured as a result of lifting 35 pound

containers of peanut oil and groceries while working for

the respondent on March 1 and March 3, 2006.  The

claimant testified that she was lifting recently-

delivered groceries and peanut oil containers on or

about March 1 and March 2, 2006, when she felt pain in

her left shoulder.  The claimant testified that she

reported the initial injury to Mr. Goff, owner of

Katfish Kadies, on March 1 or March 2, 2006.

          The claimant testified that she continued to

work for the respondent until June 29, 2006 and

afterwards has not worked at all.  The claimant

testified that she never had any medical or physical

problems with her left shoulder prior to March 1, 2006. 

In addition to the initial injury notification on March

1, the claimant testified that she told the respondent

of her shoulder injury and visit to Dr. Hickerson on
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March 23, 2006.  The claimant testified that the

respondent “told me to do light duty” on March 23, 2006,

after being told about the claimant’s visit to Dr.

Hickerson.

          The medical records indicate that the claimant

saw Dr. Stephanie Hickerson on March 23, 2006.  In the

medical report, Dr. Hickerson noted left shoulder pain

and tenderness.  In Dr. Hickerson’s medical report from

March 23, 2006, also states “that she carried 2 30# cans

at once and has had left shoulder pain since that time.” 

Dr. Hickerson subsequently ordered an MRI, which was

taken on March 29, 2006.  

          From the MRI, Dr. Joe Robbins noted “edema”

and a “full-thickness tear 2-3mm in width.”  Also, Dr.

Robbins noted a “[c]omplete tear of the distal third of

the supraspinatus tendon near its insertion probably due

to impingement by a downsloping acromion.”  In addition

to the MRI showing edema and the rotator cuff tear, the

claimant was also prescribed Flexeril and Naprosyn.  

          Dr. Thomas Young’s medical report from April

12, 2006, states that “roughly a month ago she was

lifting a heavy container of peanut oil and felt a snap

in her shoulder.”  Dr. Young performed the surgery on

July 6, 2006.  Dr. Robert Holladay’s report from January
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18, 2007, states that the claimant “she was lifting a

heavy container of peanut oil and felt a snap in her

shoulder.”

          The respondent employer did not have Workers’

Compensation insurance at the time of the claimant’s

injury.  Mr. Goff testified that the claimant told him

about the injury in either March or April of 2006.  Mr.

Goff further testified that he first learned that the

claimant was claiming a work-related injury when he “got

sued.”  When asked when the claimant had come to his

house to inform him of the work-related injury, Mr. Goff

testified: “I don’t have a clue”.  

          Sheila Jones, a co-worker, testified that the

respondent never placed the claimant on any lifting

restrictions.  Carmen Hyde, a co-worker, testified that

the claimant never had any shoulder problems prior to

early March 2006.  Gracie Graves, a co-worker, testified

that the claimant had no prior problems with her left

shoulder and that the claimant had been a very active

person, mowing yards and cleaning houses.  Furthermore,

Ms. Graves testified that the respondent hired her in

March 2006 to fill in for the claimant after the

claimant’s injury.
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Discussion

          For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-

102(4)(A)(i) (Repl. 2002), must be established: (1)

proof by a preponderance of the evidence of an injury

arising out of and in the course of employment; (2)

proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body

which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102 (4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

          First, I find that the claimant has shown

objective medical findings.  "Objective findings" are

"those findings which cannot come under the voluntary

control of the patient."  Ark. Code Ann. § 11-9-102(16). 

The March 29 MRI shows “edema” and a “full-thickness

tear”, as observed by a Dr. Robbins, and satisfies the
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requirement for objective medical findings.  The

Arkansas Supreme Court has held that treatment designed

to relieve symptoms associated with an objective finding

is sufficient to meet the objective medical findings

criteria in the Workers' Compensation Act.  Estridge v.

Waste Management, 34 Ark. 276, 33 S.W.3d 167 (2000). 

The medical records on March 23 show that the claimant

was prescribed Flexeril and Naprosyn, medications used

to relieve muscle spasms and swelling, and underwent

surgery and physical therapy to correct her left rotator

cuff tear.  I find that the claimant has proved an

injury which caused physical harm and which required

medical services through objective medical findings.

          Second, I find that the claimant has proved by

a preponderance of the evidence that the injury arose

out of and in the course of employment and that the

injury was caused by a specific incident identifiable by

time and place of occurrence.  Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury

manifested itself within a reasonable period of time

following the incident so that the injury is logically

attributable to the incident, where there is no other
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reasonable explanation for the injury.  Hall v. Pittman

Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962). 

Here, all of the medical records corroborate the

claimant’s credible testimony that she injured her

shoulder lifting restaurant groceries and peanut oil

containers on March 1 and 3, 2006 at the respondent’s

restaurant.  Furthermore, the witnesses Sheila Jones,

Carmen Hyde, and Gracie Graves testified that the

claimant had no left shoulder problems prior to the

March 2006 incidents.  Therefore, I find that the

claimant’s left shoulder injury arose out of her

employment with the respondent and that the injury was

caused by the specific incidents on March 1 and 3, 2006,

as the claimant credibly testified.  

          Contrary to the testimony of the claimant and

her co-workers, John Goff, the respondent’s owner,

provides testimony that is both self-serving and

completely unreliable.  He is a poor witness, at best. 

The respondent violated the law by not carrying Workers’

Compensation insurance while operating a business within

the state of Arkansas, thus violating Ark. Code Ann. 11-

9-404(a)(1). Furthermore, Mr. Goff testified both to

having “no clue” when the claimant informed him of the

work-related injury and that the claimant never informed
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him of the work-related injury at all.  While failure to

carry Workers’ Compensation insurance indicates a lack

of sophistication in business operations, testifying to

diametrically opposed facts while under oath, within a

single page in the hearing’s transcript, demonstrates

either a lack of veracity or an outright falsehood.  The

testimony of an interested party is always considered to

be controverted.  Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W. 2d 811 (1998).  As the uninsured

respondent will have to pay any award out of his own

pocket, Mr. Goff is the very definition of an

“interested party.”  Furthermore, as an interested party

with a clear financial interest in the outcome of this

claim, Mr. Goff has every incentive to not remember the

facts correctly.  Therefore, I find that the Mr. Goff’s

recollection and testimony should be afforded no weight

at all.

          The respondent has not submitted any medical

records to contest this injury being work-related,

because as an uninsured employer the respondent had no

medical provider where it could send the injured

employee.  Furthermore, the majority, by affirming and

adopting the Administrative Law Judge, has erred by

referring to a “pre-existing abnormality” in the denial
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of the instant claim.  The Administrative Law Judge’s

use of this phrase in his opinion is stunning, as it

appears nowhere in the medical records and the claimant

and witnesses testified that the claimant was able to

work without signs of injury before March 1, 2006. 

There are no references in the medical records submitted

by either party to a “pre-existing abnormality”, and the

majority is basing its opinion on non-existent proof.

          Similarly ludicrous is the Administrative Law

Judge’s attempt to diagnose the claimant’s condition

from his desk by using Dorland’s Illustrated Medical

Dictionary, 30th Edition.  While Dorland’s is no doubt

an adequate medical treatise, it is no substitute for

medical school or formal medical training.  As the Judge

states: “I do not understand a downsloping acromion or

an impingement caused by a downsloping acromion to be

indicative of an acute abnormality.”  I decline to

diagnose the claimant and would leave that task within

the purview of medical professionals, who do understand

such conditions.  Furthermore, the respondent had ample

opportunity to contest the medical records with medical

professionals of its own, but failed to do so because,

as an uninsured employer, the respondent had no medical

provider where the claimant could be diagnosed and
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treated, violating Ark. Code Ann. § 11-9-404.  Although

the Administrative Law Judge cites Dorland’s Illustrated

Medical Dictionary, 30th Edition, I find that the

claimant’s testimony, the testimony of the witnesses,

and the medical records sufficiently proved the causal

connection between the injury and the claimant’s work.

          In conclusion, the claimant has consistently

conveyed the facts of how she was injured to all her

medical professionals and during her credible testimony. 

Therefore, I find that the claimant has proved through a

preponderance of the evidence that she suffered a

compensable left shoulder injury and is entitled to

reasonable and necessary medical treatment and

associated disability benefits.  For the aforementioned

reasons, I must respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


