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Attorney at Law, Little Rock, Arkansas. 

Respondent represented by HONORABLE NELSON SHAW, Attorney at
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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed April 25, 2008.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission
has exclusive original jurisdiction to
determine the facts that determine
proper jurisdiction of this claim. 

2. The claimant was hired as an employee
in October 2006. 
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3. The relationship of employer and
employee existed on or about April 13,
2007; April 18, 2007; and April 23,
2007. 

4. The claimant was a truck driver and
earned $.60 per loaded mile driven. 

5. The claimant’s average weekly wage
was $587.00, which yields a temporary
total disability compensation rate of
$387.00 and a permanent partial
disability compensation rate of $290.00
if this claimant is entitled to benefits
under the Arkansas Workers’ Compensation
Law. 

6. The preponderance of the evidence in
the record establishes that Ford
Brothers Trucking did not have three
employees regularly employed in the
course of its business. I therefore find
that Ford Brothers Trucking, LLC, is not
subject to the provisions of the
Arkansas Workers’ Compensation Law. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they
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are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion.  The majority, by affirming and adopting the

opinion of the Administrative Law Judge, finds that the

claimant was unable to show that the respondent employed

three (3) or more employees, as required by Ark. Code Ann. §

11-9-102(11)(A), and thus would not be subject to the

Arkansas Workers’ Compensation Act.  After a de novo review
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of the record in its entirety, I find that the claimant has

shown that the respondent did regularly employ three (3) or

more employees and, therefore, I must respectfully dissent

from the majority opinion.

I find that the majority erroneously denies the

claimant benefits based on the finding that the respondent

did not have three (3) or more employees at the time of the

injury as required by Ark. Code Ann. 11-9-102(11)(A).  The

Supreme Court of Arkansas has held that when a respondent

maintains multiple closely-related businesses, the corporate

veil separating the businesses is pierced and equitable

principles should be applied so as to prevent an injustice. 

Farmer’s Gulf Station et al. v. Bray, 271 Ark. 962, 611

S.W.2d 791 (1981).  Here, the claimant worked for the

respondent trucking company as a driver.  The claimant was

primarily responsible for loading, unloading, and driving a

cattle delivery truck for the respondent.  The claimant

testified that he slipped on ice and cow manure and

sustained a back injury on the trailer while delivering a

load of cattle on April 13, 2007.  The claimant testified
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that this injury was aggravated while unloading cattle in

San Angelo, Texas on April 24, 2007.

The respondent testified that in addition to Ford

Trucking Company, he also owned and operated a cattle

company, F & F Cattle, Inc.  The respondent testified that

during October 2006 to April 2007 the single truck used by

Ford Brothers Trucking was registered to F & F Cattle, Inc. 

The respondent testified that Ford Trucking Company operated

out of the F & F Cattle’s office during the same period of

time.  The respondent testified that Jeff Langford, a truck

driver, was a salaried employee of F & F Cattle in the last

quarter of 2006.  The respondent testified that Mr. Langford

worked for Ford Brothers Trucking when the claimant was

unavailable to drive.  The respondent testified that Ford

Brothers Trucking paid Jeff Langford and the claimant wages

on October 16, 2006.  Based on the above, I find that Ford

Brothers Trucking and F & F Cattle are so closely related

that they function as a single business for purposes of Ark.

Code Ann. § 11-9-102(11)(A).  In Farmer’s Gulf Station, the

Court noted that: 
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“it is almost impossible to distinguish
at times one business from the other....
All of the [respondent’s] businesses
were at the same location and in the
same building.... Each of the three
businesses had an extension telephone
using the same number.” 

Although Farmer’s Gulf Station was decided prior to the

current Arkansas Workers’ Compensation Act revision, the

same principles of law will apply.  

Here, the respondent’s testimony clearly shows

that, as in Farmer’s Gulf Station, it is impossible to

distinguish between businesses for the purposes of Ark. Code

Ann. § 11-9-102(11)(A):

Q:  What kind of hauling does Ford
Brothers Trucking, LLC, do?

A:  Cattle.

Q:  And has it hauled anything else
during the time that you have been
affiliated with it?

A:  Not that I can remember.

Q:  During that period of time, October
of 2006 through April of 2007, how many
tractor trailers did Ford Brothers have?
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A:  One.

***

Q:  During the period of time in
question, again, what was the
registration of that truck?

A:  F&F Cattle Company.

Q:  Now, during the time in question,
did the trucking company have a central
business office?

 
A:  No.

Q:  Where did it operate out of?

A:  Out of F&F’s office.

Q:  F&F Cattle Company?

A:  Yes.

Q:  Why was that?

A:  It couldn’t afford a place of its
own.  It was just simpler, handier, and
everything flowed through there anyway.

 
Q:  And who paid [driver Jeff Langford]
when [the claimant] was not available? 
What entity paid him, if any?

A:  Jeff Langford was paid by F&F Cattle
Company until he was needed in place of
Todd Burgess and then he would have been
paid by the mile in that case.

Q:  So he was there only when Mr.
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Burgess wasn’t able to work?

A:  Correct.

On cross-examination, the respondent stated:

Q:  I guess just so that I’m clear in my
head, we’ve got these two entities co-
located, correct?

  
A:  We have just one entity and we just
----

Q:  The one entity being the cattle
company?

A:  The cattle company is the mother
company, yes --the base.  The base.

***

Q:  Then these cattle from the cattle
company were taken by Ford Brothers
Trucking and hauled to wherever they
were sold?

A:  Yes.

On examination by the Administrative Law Judge,

the respondent stated:

Q:  If Ford Brothers does not have a
telephone, how do you arrange for them
to truck for other companies?

A:  Through me, me and my cellphone.
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Here, the same respondent was the owner of the

same two businesses, the same two businesses used the same

telephone, the same two businesses used the same office, and

the truck used by the trucking company was registered in the

name of the cattle company.  I find that there is little or

no distinction between F & F Cattle Company and Ford

Brothers Trucking.  Therefore, the one employee of Ford

Brothers and the one employee of F & F Cattle and the single

owner will combine to reach the three employees required by

Ark. Code Ann. § 11-9-102(11)(A).

In conclusion, based on the preponderance of the

evidence on record, I find that the claimant has shown that

the respondent is an employer as defined by Ark. Code Ann. 

§ 11-9-102(11)(A).  For the aforementioned reasons I must

respectfully dissent.

___________________________________
PHILIP A. HOOD, Commissioner


