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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE RONALD M. MCCANN,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE TERRY
PENCE, Attorney at Law, Little Rock, Arkansas. 

Respondent No. 3 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeal an

opinion and order of the Administrative Law Judge filed

March 27, 2007.  In said order, the Administrative Law
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Judge made the following findings of fact and

conclusions of law:

1.  The stipulations agreed to by the parties at
the pre-hearing conference conducted on July 12,
2006, and contained in a pre-hearing order filed
that same date, are hereby accepted as fact.

2.  The parties’ stipulation that claimant would be
entitled to compensation at the rate of $233.00 for
total disability benefits and $175.00 for permanent
partial disability benefits is also hereby accepted
as fact.

3.  Claimant is not barred from receiving permanent
benefits in excess of his impairment rating
pursuant to A.C.A. §11-9-505(b)(3).

4.  Claimant has failed to prove by a preponderance
of the evidence that he is permanently totally
disabled as a result of his compensable injury. 
Claimant has suffered a loss in wage earning
capacity in an amount equal to 60% to the body as a
whole as a result of his compensable injury.

5.  Respondent has failed to prove by a
preponderance of the evidence that the Second
Injury Fund is liable for payment of compensation
benefits attributable to claimant’s loss in wage
earning capacity.

6.  Respondent is not liable for a 20% penalty for
failure to reimburse claimant for out-of-pocket
medical expenses.  A.C.A.§11-9-803(c) does not
apply to medical benefits.

7.  Claimant has failed to prove by a preponderance
of the evidence that respondent is liable for a 36%
penalty for failure to reimburse the group carrier
for medical benefits paid.  Claimant has failed to
prove that respondent’s failure to pay medical
benefits is willful and intentional.

8.  Respondent has controverted claimant’s
entitlement to all unpaid indemnity benefits.  In
addition, respondent is also liable for payment of
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an attorney fee on the 14% impairment rating
previously accepted and paid.   

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the March 27, 2007 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by
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Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs, in part, and dissents, in
part.     
 

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and

dissent, in part, from the majority opinion.

Specifically, I concur in the findings that the claimant

has failed to prove by a preponderance of the evidence

that he is permanently and totally disabled; that the

Second Injury Fund is not liable for any loss in wage

earning capacity; that the respondents are not liable

for a 20% penalty for failure to reimburse the claimant
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for out-of-pocket medical expenses; and the finding that

the claimant has failed to prove by a preponderance of

the evidence that the respondent is liable for a 36%

penalty for failure to reimburse the group carrier for

medical benefits paid. However, I must respectfully

dissent from the majority’s finding that the claimant is

entitled a 60% loss in wage earning capacity in addition

to his permanent anatomical impairment. In my opinion,

the claimant has failed to meet his burden of proof.

          The Arkansas Workers’ Compensation Law

provides that when an injured worker’s disability

condition becomes stable and no further treatment will

improve that condition, the disability is deemed

permanent. In order to be entitled to any wage loss

disability in excess of permanent physical impairment,

the claimant must first prove by a preponderance of the

evidence that he sustained permanent physical impairment

as a result of the compensable injury. Wal-Mart Stores,

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000);

Needham v. Harvest Foods, 64 Ark. App. 141, 987 S.W.2d

278, (1998). If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled

to compensation for permanent and total disability. See,

Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357
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S.W.2d 504 (1962). Objective and measurable physical or

mental findings, which are necessary to support a

determination of “physical impairment” or anatomical

disability, are not necessary to support a determination

of wage loss disability. Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

          A worker who sustains an injury to the body as

a whole may be entitled to wage-loss disability in

addition to his anatomical loss. Glass v. Edens 233 Ark.

786, 346 S.W.2d 685 (1961). The wage-loss factor is the

extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); Cross v. Crawford County Memorial Hosp., 54 Ark.

App. 130, 923 S.W.2d 886 (1996). The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience. Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224,

970 S.W.2d 316 (1998); Bradley v. Alumax, 50 Ark. App.

13, 899 S.W.2d 850 (1995). Such other matters may also

include motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Curry v.
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Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130

(1990); City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984); Glass, supra. A claimant's lack

of interest in pursuing employment with her employer and

negative attitude in looking for work are impediments to

our full assessment of wage loss. Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005);

Emerson Electric, supra. In addition, a worker’s failure

to participate in rehabilitation does not bar his claim,

but the failure may impede a full assessment of his loss

of earning capacity by the Commission. Nicholas v.

Hempstead Co. Mem. Hospital, 9 Ark. App. 261, 658 S.W.2d

408 (1983). The Commission may use its own superior

knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to

determine wage-loss disability. Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

          However, so long as an employee, subsequent to

his injury, has returned to work, has obtained other

employment, or has a bona fide and reasonably obtainable

offer to be employed at wages equal to or greater than

his average weekly wage at the time of the accident, he

or she shall not be entitled to permanent partial

disability benefits in excess of the percentage of
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permanent physical impairment established by a

preponderance of the medical testimony and evidence.

Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002). The employer

or its workers’ compensation insurance carrier has the

burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed,

at wages equal to or greater than his average weekly

wage at the time of the accident. Ark. Code Ann. §11-9-

522(c)(1). 

          Finally, Ark. Code Ann. § 11-9-

102(4)(F)(ii)(Supp. 2005) provides:

(a)  Permanent benefits shall be
awarded only upon a determination
that the compensable injury was the
major cause of the disability or
impairment.

(b)  If any compensable injury
combines with a preexisting disease
or condition or the natural process
of aging to cause or prolong
disability or a need for treatment,
permanent benefits shall be payable
for the resultant condition only if
the compensable injury is the major
cause of the permanent disability or
need for treatment.

          “Major cause” is defined as more than 50% of

the cause. Ark. Code Ann. § 11-9-102(14) (Supp. 2005).

          Further, “disability” is defined as an

“incapacity because of compensable injury to earn, in
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the same or any other employment, the wages which the

employee was receiving at the time of the compensable

injury.” Ark. Code Ann. § 11-9-102(8) (Supp. 2005).

          Considering the context in which the terms

“permanent benefits” and “disability” are used in Ark.

Code Ann. § 11-9-102(4)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking

compensation for a permanent decrease in earning

capacity to show that the compensable injury was the

major cause of any decrease in earning capacity to

obtain an award of permanent disability benefits. 

          After conducting a de novo review of the

record, I cannot find that the claimant is entitled to a

60% loss in wage earning capacity in addition to his

permanent anatomical impairment. My review of the

evidence demonstrates that the claimant was capable of

performing work in the light physical demand category

over the course of an eight-hour day. The claimant

underwent a functional capacity evaluation (FCE) on

October 10, 2006. The FCE revealed that the claimant

gave a reliable effort and that he was capable of

pushing or pulling a cart weighing up to forty pounds on

a frequent basis. The FCE also indicated that the

claimant could sit and stand on a frequent basis and on
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an occasional basis he could walk and carry up to fifty

pounds, kneel, stoop, and climb stairs. The evaluation

showed that the claimant would require changes from

sitting to a standing position. The evaluation concluded

that the claimant was capable of performing work in the

light physical demand category over the course of an

eight-hour day. It did not reveal that the claimant

would have to lie down throughout the day or have

multiple unexcused absences as he testified he believed

he would. The FCE indicated that the claimant was

capable of work and to conclude otherwise is

impermissible conjecture and speculation. Conjecture and

speculation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993). 

          The claimant also has an extensive work

history in sales, public relations, and marketing. He

worked as a broadcaster for over twenty-five years in

addition to being a program director. The claimant is

able to work on his computer as well as do video editing

for his church and for Habitat For Humanity.
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          The respondents offered the testimony of Ms.

Edie Nichols, a vocational expert, who was hired to

provide vocational assistance to the claimant. Ms.

Nichols testified that the claimant has transferrable

skills. The claimant owned his own company where he

managed and supervised people. She testified that the

claimant was presented with approximately 69 job

openings in the light classification. Ms. Nichols opined

that the claimant could go back work doing something

that is within his physical capabilities. She provided

jobs to him within those restrictions. However, she

thought that the claimant did not think that he was able

to go back to work. 

          In my opinion, the claimant should not receive

any wage loss disability benefits in addition to his

permanent anatomical impairment. The claimant has an

outgoing personality and a work history with many

transferable skills. The claimant was presented with 69

possible job openings but he has failed to return to

work. Accordingly, I must dissent from the majority’s

finding that the claimant is entitled to a 60% loss in

wage earning capacity in addition to his permanent

anatomical impairment.
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          Therefore, for all the reasons set forth

herein, I must respectfully concur, in part and dissent,

in part, from the majority opinion.

___________________________________
                    KAREN H. McKINNEY, Commissioner 
       


