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Deci sion of Adm nistrative Law Judge: Affirmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed Cctober 31, 2007.

The Adm nistrative Law Judge entered the follow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers' Conpensation
Commi ssion has jurisdiction of this
claim

2. From February of 1993 through January
of 1996, the relationship of enployee-
self insured enployer-third party

adm ni strator existed between the
parties.
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3. In Cctober of 2002, the claimnt
earned wages sufficient to entitle him
to weekly conpensation benefits of
$376.00 for total disability and $282.00
for permanent partial disability, should
such benefits have been appropriate.

4. In January of 2006, the clai mant
earned wages sufficient to entitle him
to weekly conpensation benefit of
$467.00 for total disability and $350. 00
for permanent partial disability, should
such benefits have been appropriate.

5. The claimant is barred by the statute
of limtations, contained in Ark. Code
Ann. 811-9-702(a), fromreceiving any
benefits attributable to all eged

enpl oyment related injuries to his | ow
back or lunbar spine in 2001 and 2002.

6. The claimant has failed to prove by
the greater weight of the credible

evi dence that he sustai ned a conpensabl e
injury to his | ow back or |unbar spine,
wi thin the neaning of Ark. Code Ann
811-9-102(4) (A (ii)(b). Specifically, he
has failed to prove by the greater

wei ght of the credible evidence that his
difficulties with his |unbar spine
during and after January of 2006
represent an injury that arose out of
and occurred in the course of his

enpl oynent for the respondent within two
years prior to January 23, 2006

7. The respondent has controverted this
claimin its entirety. The respondent
has deni ed the occurrence of any
conpensable injury to the claimant’s
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| ower back or |unbar spine within two

years prior to January 23, 2006, and has

timely raised the defense of the

expiration of the statute of limtations

in regard to any all eged enpl oynent

related injuries occurring in 2001 and

2002.

The claimant all eges that he sustained a
conpensabl e injury that is governed by the Arkansas Wrkers
Conmpensation Act, A C A 8 11-9-101 et seq. The clainmant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el enents necessary to prove a conpensable injury by a
pr eponderance of the evidence.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they

are, therefore, adopted by the Full Conmm ssion.
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Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood di ssents.

DISSENTING OPINION

| must respectfully dissent fromthe majority
opinion finding that the claimant failed to prove that he
sust ai ned a conpensabl e gradual onset back injury which
requi red nedical treatnment and resulted in disability on

January 22, 2006. From a de novo review of the record, |

find that the claimant proved, by a preponderance of the
evi dence, that he sustained a conpensabl e gradual onset back
injury and that he should be awarded nedi cal and tenporary

total disability benefits for that injury. The majority
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al so found that the statute of limtations had run on
injuries occurring in 2001 and 2002. Because the evidence
fails to show any relationship between the claimant’s
current problens and the 2001 and 2002 injuries, | find that
the statue of limtations issue is noot.

The opinion of the Administrative Law Judge was
affirmed and adopted in its entirety by the majority,
wi t hout additional discussion. Therefore, the opinion of
the Adm nistrative Law Judge and all of the findings and
concl usions contained in that decision are now the nmgjority

opinion. Death & Permanent Total Disability Trust Fund v.

Branum 82 Ark. App. 338, 107 S.W3d 876 (2003).
HISTORY

The cl ai mant began his enpl oynment w th Bal dor
Electric in 1993. He sustained mnor back injuries in that
enpl oynent in 2001 and 2002. Even though the clai mant and
hi s enmpl oyer acknow edged that these injuries were work-
rel ated, the nedical expenses and disability benefits were
subm tted and conpensat ed under the enployer’s group nedica

and disability plans. This was done by nutual agreenent
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bet ween the cl ai mant and his enpl oyer. Apparently, the
cl ai mant m ssed one week of work fromthe 2001 injury and
two weeks fromthe 2002 injury. No nedical treatnment was
obtained by the claimant, for either of these injuries,
after Decenber 2, 2002, even though the claimant testified
that his synptons never conpletely resolved. Between
Decenber of 2002 and January of 2006, the clai mant took
over -t he-counter nedi cations and continued to work for the
respondent - enpl oyer.

I n August of 2005, the claimant was transferred to
a newjob in the “builder” area of the plant. This job
required the lifting of notors while bending, tw sting,
pushing, and pulling. Production records were kept on each
enpl oyee and quotas were inposed on production. As a
result, enployees performed their work at a fast pace. On
Sunday, January 22, 2006, the claimant woke up to find that
his back was hurting badly, his leg was tingling, and he
could not get out of bed. The claimant attributed these
difficulties to his job activities and reported this fact to

Perry Goi nes, Baldor’s occupational health and safety
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speci alist, who was in charge of adm nistering the conpany’s
wor kers’ conpensation system M. CGoines testified

concerning the claimant’s report of injury, as follows:

Q \What did he tell you
happened in ‘ 06?

A ‘06? He told nme when he
came in to see ne sone tine
prior to that, when we talked
about filling out the FMLA and
short-termdisability, that he
had woke up and coul dn’t get
out of bed.

Q Did he ever nmention his
j ob as a cause?

A.  He nentioned that he had
to do alot of lifting on a
regul ar basis.
M. Goines also testified that enpl oyees are given
a choice to elect either short-termdisability or workers

conpensation on injuries considered to be work rel ated, as

foll ows:

A . . . what we do typically
on those when they cone in, if
a person chose not to file a
wor kers’ conp cl ai m on what

t hey considered a work-rel ated
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injury, we allowthemto do a
short-termdisability formso
they could draw short-term
disability and do it that way.
Any tinme they mark a “Yes,” we
al ways call themin, say, “You
marked ‘Yes’ on this. You
either have to file a claimor
mark this *No’ and initial it
so that you have to draw short
term?”

Q Al right. So you advise
t he enpl oyees they can el ect
whi chever they want to do?

A. Correct. Unless it’s an
obvi ous, like, say, if they
cut their finger on a saw, you
know, we’'re going to take them
i medi ately to the doctor’s

office. If it’s not an
obvi ous injury or obvious
origin of injury, we'll give

them t hat option

On January 30, 2006, the clainmant opted for short-

termdisability benefits in accordance with the above-cited

conpany policy.

Even though the clai mant answered “no” to

t he question aski ng whether the condition was caused by the

j ob,

the claimant indicated on the formthat he had been

injured on January 18, 2006. M. CGoines took the claimant’s

application for benefits and testified that he knew, at that
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time, that the claimant’s back condition was work rel ated,
as follows:

Q \Were you aware at this

particular time, and speaking

of January 30, ‘06, that David

was maki ng conpl aints of his

| ow back because of his job of

working on the line, simlar

to 20027

A.  Yeah.

Q ay. So as far as the

per sonnel departnent, the

conmpany, is concerned, you

knew Davi d' s conpl ai nts, what

t hey were and why he was

havi ng back pain?

A. Correct.

The claimant was first seen by Dr. Thonmas Cheyne,

a sports nedicine specialist, on January 23, 2006. The
patient history formfromDr. Cheyne's office conpleted by
the claimant indicated that he was suffering from*“l ower
back pain and nunbness in right leg” and that the injury
occurred “at work”. In his report of January 30, 2006, Dr.
Cheyne stated that “He did not have a specific injury,
al t hough he lifts heavy notors at Valdor (sic) Electric and

t hi nks that he may have aggravated his back”. An MRl was
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performed, at the request of Dr. Cheyne, on February 3,
2006. The study showed di sc desiccation at L3-L4, L4-L5,
and L5-S1. In addition there was a “left foram nal disc
protrusion” at L4-L5 and a “right foram nal disc protrusion”
at L5-S1. Dr. Cheyne said that the herniated disk at L5-S1
was “likely the cause of his synptons”.

Dr. Cheyne referred the claimant to Dr. Arthur
Johnson, a neurosurgeon, for surgical evaluation. The
hi story given to Dr. Johnson by the claimant was that he had
suffered from | ow back pain since an injury at work two-and-
a-half years ago and that his problens had gotten worse
si nce January of 2006. Dr. Johnson ran a battery of tests
on the claimant, including a bone scan, myel ogram and CT
scan. The primary findings were exhibited in the CT scan
and showed di sc bulges at L3-L4 and L5-S1. It was Dr.
Johnson’s opinion that the claimnt’s problenms were nuscul ar
in origin.

The claimant was returned to the care of his
famly physician, Dr. Vicki Sutterfield, by Dr. Johnson

The history recorded by Dr. Sutterfield was that the
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clai mant had injured his back two-and-a-half years ago and
that, in January of 2006, he had changed jobs with different
lifting, and that his pain had becone worse on January 18,
2006. Dr. Sutterfield diagnosed a disc herniation at L5-S1.

The clai mant was seen by Dr. Larry Arnstrong, a
neurosurgeon. The history recorded by Dr. Armstrong was
that the claimant had injuries in 2001 and 2002 and a wor k-
related injury on January 23, 2006, while doing a | ot of
l[ifting, bending and twisting on the job. Dr. Arnstrong
ordered the claimant’s second MRI. This study showed disc
protrusions at L3-L4 and L4-L5, as well as a disc bul ge at
L5-S1. Dr. Arnmstrong concluded that the clai mant was

suffering from®“three | evel disc degeneration” which was “a
wor kers conpensation injury”. He said that the disc

herni ation at L3-L4 was “a new disc herniation” which had
occurred “w thout any specific activity”. Qher than the
disc herniation at L3-L4, Dr. Arnstrong said that “The

remai nder of his MRl scan, as | reviewed it, is not

significantly different formthe previous one” (the previous
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MRl showed disc desiccation at L3-L4, L4-L5, and L5-S1 with
herni ations at L4-L5 and L5-S1).

Dr. Arnmstrong referred the claimant to Dr. Janes
B. Bl ankenshi p, neurosurgeon, because he was “an excell ent
spi nal neurosurgeon for workers conpensation”. He said that
“I'f Dr. Blankenship feels that the patient would benefit
fromsurgical intervention, we will ask himto perform
| unbar fusion surgery on the patient to help his condition”
The history recorded by Dr. Bl ankenship was that the
cl ai mant had back injuries in 2001 and 2002, but was treated
conservatively for these injuries and did fairly well with
pain, off and on. |In January of 2006, the clai mant awoke
with rather significant | ower back pain that has been severe
since and increasing. There was no specific event that

created the pain. Wile Dr. Blankenship outlined severa

possi bl e treatnent options, he said that “At present, | do
not feel |ike that proceeding forward with treatnment while
this [workers’ conpensation clain] is still up in the air is

wi se for either the patient or ourselves”. No additional
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di agnostic studies were performed with reference to the
clai mant’ s back.

After Dr. Bl ankenship declined to proceed with
treatnment, the clainmant obtained nedical care fromthe
Uni versity of Arkansas School for Medical Sciences with Dr.
Ri chard Rowe, a neurosurgeon. Dr. Rowe’s nedical reports do
not contain a detailed history of injury and say only that
t he cl ai mant awakened in January of 2006 wi th back pain.

Dr. Rowe reviewed the previous diagnostic studies and
ordered an additional CT scan, which showed bul ging discs at
L3-L4, L4-L5, and L5-S1. Dr. Rowe performed a | unbar spine
fusion fromL3 through S1.

Dr. Kathy Luo, a chronic pain managenent
specialist, saw the claimant during his treatnent with Dr.
Arnstrong. Dr. Luo said that the claimnt reported back
pai n since 2001, which had gotten worse during repetitive
lifting on the job. She diagnosed the claimnt’s
difficulties as nulti-level degenerative disc disease at L3-

L4, L4-L5, and L5-S1, |unbar radicul opathy, nyofascial pain
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i nvol ving the | unbar spine, and possible sacroiliitis that
were nost likely related to his job.
When the clai mant was seen for physical therapy,
he reported that he sustained an injury on January 22, 2006,
when he was working and had to twi st, push, and pull a | ot
and his back went out.
Dr. Arnstrong was the only doctor to be deposed in

this case. After a detailed discussion of the various
hi stories and findings in the nedical reports of record, Dr.
Arnstrong opi ned that the claimant was suffering froma
wor k-rel at ed aggravati on of pre-existing degenerative disc
di sease, as foll ows:

Q Well, to summari ze what

t hi nk you said, that absent

his history of an injury in

January of ‘06, as far as

you' re concerned, all of these

findings could be related to

t he degenerative probl enf?

A Wll, not all the spasm

that he had. He's done

sonething to his back to
create all that spasm

Q Could he have had that
spasm si nce 20027
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A. It’s possible. Not as
likely, but it’s possible.

You're still tal king about —-
it was nine nonths fromthe
time of the injury until | saw

him and he had it, but he

al so seened pretty acute and
pretty unconfortabl e when
saw him | do renenber that.
(enmphasi s added)

Q Now, | guess the critica
focal issue that we’'re here
today on this Wrkers’
Conmpensation claim do you
have enough information via
hi story given by M. Bodine,
the clinical exam including
t he objective finding of
nmuscl e spasmthat you felt,
and the tests that have been
performed and that you have
seen —can you give us an
opi nion today, within a
reasonabl e degree of nedica
certainty, if the work
activity that he reports of
the “lifts heavy notors at
Bal dor” as part of his job
duties aggravated the pre-
existing condition that you
see?

A. | think so. (enphasis added)
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Dr. Arnmstrong was al so questi oned about the
various histories of injury given by the claimant in the
medi cal records of the other physicians. He said that he
did not see anything particularly inconsistent about them

ANALYSIS

A cl ai mant seeki ng Workers’ Conpensation benefits
for a gradual -onset back injury nust prove, by a
preponderance of the evidence, that: (1) the injury arose
out of and in the course of the enploynent; (2) the injury
caused internal or external physical harmto the body; and
(3) the injury was the major cause of the disability or need
for treatment. Ark. Code Ann. § 11-9-102(4)(A)(ii); 811-9-
102(4) (A)(b); 811-9-102(E)(ii). Furthernore, a compensable
injury nust be established by nmedical evidence supported by
obj ective findings. Ark. Code Ann. § 11-9-102(4) (D

The record contains sufficient evidence of
physi cal harmto the claimant’s back, denonstrated by
obj ective nedical evidence. The only issues involving the
conpensability requirenments stated above are whether the

clai mant’ s back problens “arose out of and in the course of”
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his enploynment with the respondent and whether the injury
was the “major cause” of the back problens. In order to
prove these two el enents of conpensability, the clai nant
nmust establish a causal relationship between his enpl oynent
activities and the physical damage to his back. In
addi tion, he nust show that the enploynent was nore than 50%
of the cause of his problens.

Wth regard to causation, the Suprene Court

Arkansas, in Hall v. Pittman Construction Co., 235 Ark

104, 357 S.W2d 263 (1962), said:

If the claimant's disability
ari ses soon after the accident
and is logically attributable
toit, wth nothing to suggest
any ot her explanation for the
enpl oyee' s condition, we may
say wi thout hesitation that
there is no substanti al

evi dence to sustain the

comm ssion's refusal to nmake
an awar d.

It is axiomatic that the enployer takes the
enpl oyee as he finds himand that when a conpensable injury

aggravates, accelerates, or conbines with pre-existing
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conditions to produce disability or need for treatnent, then
the resulting disability and treatnent is conpensabl e.

Nashvill e Livestock Comm ssion v. Cox, 302 Ark. 69, 787

S.W2d 664 (1990); Mnor v. Poinsett Lunber & Mg. Co., 235

Ark. 195, 357 S.W2d 504 (1962); Conway Conval escent Center

v. Miurphree, 266 Ark. 985, 588 S.W2d 462 (1979); St.

Vi ncent Medical Center v. Brown, 53 Ark. App. 30, 917 S.W2d

550 (1996).

The nunber of cases invol ving aggravati on,
accel eration and conbi nati on of pre-existing degenerative
conditions in back and neck injuries was explained in the
testimony of Dr. C. C. Al kire, orthopedic surgeon, in

General Elec. Railcar Repair Servs. v. Hardin, 62 Ark. App.

120 (1998), as foll ows:

As |’msure you' re well aware
havi ng dealt wi th workers
conpensati on i nsurance clai ns
for years, npbst workers
conpensation injuries,
particularly those in the
cervical spine and | unbar
spine are always related to
sone degenerative process,
regardl ess of the type of
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injury a patient may have.
(enmphasi s added.)

In summary, the claimant sustained m nor back
injuries in 2001 and 2002. While he continued to have sone
pain, he m ssed only three weeks of work, took over-the-
counter nedicines, and did not see a doctor for a period of
over three years. Even though the injuries were work
related, the medical and disability clains were processed
under the enployer’s group plans. |In January of 2006, the
cl ai mant woke up one norning with a significant back
problem follow ng work activities involving heavy lifting,
bendi ng, and twisting. Hs injury was reported i nmedi ately
to his enployer. Even though the claimant attributed his
injury to work activities, his claimwas again processed
under the group plan, in accordance with conpany policy for
probl ens which do not have an “obvious origin of injury”.
Hi s back probl ens have persisted since January of 2006 and
he has, since that tinme, continuously undergone extensive
nmedi cal treatnment, including back surgery. The type of work

performed by the claimnt was totally consistent with the
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devel opnent of back problenms. There was a very cl ose
tenporal relationship between the devel opnent of the
claimant’ s back problens and his work-related activities,
and there has been no explanation offered for them other
than his work. All of the nedical evidence confirns that
the claimant suffered froman aggravati on of very serious
conditions in his lunbar spine which have been objectively
denonstrat ed on nunerous di agnostic studies. The
descriptions of his injury, given by the clainmant to the
numer ous physicians involved in his care, were consistent
with the testinony of the clainmant and the enpl oyer’s
occupational health and safety specialist. The only doctor
to be deposed in this case, Dr. Arnstrong, said that the
claimant’ s back condition was the result of an aggravation
of pre-existing disc disease. No doctor has offered an
opinion to the contrary. Under these facts, it is obvious
that the clai mant sustai ned a conpensabl e back injury.
Despite overwhel m ng evidence to the contrary, the
Adm ni strative Law Judge determ ned that the claimant had

failed to establish a causal relationship between his
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enpl oynent activities and the back problens which began in
January of 2006. In so concluding, the Adm nistrative Law
Judge said that the nore |likely or probable cause of the
clai mant’ s back problens were a natural progression of his
degenerative disc disease and arthritic spondylosis. Such a
finding has no evidentiary support. |In fact, Dr. Arnstrong
was asked specifically whether the clainmant’s problens could
be caused by degenerative conditions, alone, and he said
that this was not the case. Dr. Arnmstrong said that, when
he first saw the claimant, he was in the acute phase of an
injury, and that the degenerative conditions would not have
accounted for the amount of nuscle spasnms w t hout having
“done sonething to his back”. This was a nedical question,
and the record contains not one nedical opinion to the
contrary.

Wth regard to the issue of whether the statute of
[imtations has run on the 2001 and/or the 2002 injuries, it
IS unnecessary to address this question. The facts of this
case strongly indicate that these injuries were in no way

related to the claimant’s current condition. He m ssed one
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week of work for the 2001 injury and two weeks for the 2002
injury. He had not seen a doctor for over three years when
the present difficulties began. There is no nedical
evidence relating the conditions in question to the prior
injuries. Under these circunstances, the statute of
[imtations issue is noot.

For the reasons stated above, | respectfully

di ssent fromthe majority opinion.

PH LI P A HOOD, Conm ssioner



