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Decision of Administrative Law Judge: Reversed. 

OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence among other things that he

was entitled to medical treatment in the form of a total

knee replacement. Based upon our de novo review of the

record, we find that the claimant failed to prove by a

preponderance of the evidence that he was entitled to

additional medical treatment in the form of a total knee

replacement.
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The claimant sustained an admittedly compensable

injury to his right knee on January 23, 2007. The claimant

first sought treatment from the emergency room and

eventually came under the care of Dr. John Yocum. Dr. Yocum

diagnosed the claimant with pre-existing osteoarthritis,

chronic ACL and PCL tears and medial and lateral meniscal

remanant tears. Dr. Yocum recommended that the claimant

undergo a total knee replacement.

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However,

injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full Workers’

Compensation Commission Opinion filed February 17, 1989

(Claim No. D612291). When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy. Deborah
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Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

The evidence demonstrates that the claimant has

had significant prior problems with his right knee. The

claimant had a bad motorcycle accident in 1990 where he

injured his right knee. He also had at least two prior

workers’ compensation claims and received medical treatment

to his right knee as a result of those injuries. On

January 26, 2007, Dr. Yocum evaluated the claimant. He

stated:

His past history is very significant
regarding this same knee in that he
underwent multiple operations back in
1990's and underwent ACL/PCL
reconstruction. He was seen by me in
2001 following an injury and
subsequently by Dr. Hahn in 2002 and
underwent arthroscopy in 2002. Previous
evaluations have indicated developing
tricompartmental osteoarthritis as well
as incompetent PCL graft.

On exam of the knee he has multiple
healed incisions. There is mild
effusion. He has medial joint line
tenderness. Range of motion is 0 to
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about 100 with pain at the limits. He
has no varus/valgus instability. The
tibia rests in a posteriorly subluxed
position relative to the femur with
increased translation on drawer testing.
He has no neurovascular deficit.

X-rays of the knee were viewed and show
tricompartmental osteoarthritis. There
are two interference screws in the
tibia, two in the femur and a single
screw post in the medial side of the
femur. The tibia is posteriorly subluxed
on the lateral view.

It is my impression he has preexisting
osteoarthritis. He has exacerbation with
his recent injury. I am going to put him
in a program of therapy. I have given
him samples and a prescription for
Celebrex to try. He may return to light
duty. We will see him back in two weeks
and perhaps we can return him to regular
duty at that time.

Again on January 30, 2007, Dr. Yocum discussed the

claimant’s pre-existing arthritis. After the claimant

underwent an MRI, he saw Dr. Yocum on February 20, 2007.

Dr. Yocum stated at that time “I feel his continuing

symptoms are surely related to his osteoarthritis.” In our

opinion, it is clear that the knee replacement recommended

by Dr. Yocum is due to the claimant’s pre-existing

osteoarthritis and the condition that preceded the 2007
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event. There is absolutely no evidence in the record that

the arthritis was made worse by the claimant’s admittedly

compensable incident in January of 2007. Dr. Yocum has not

stated that the claimant’s condition was due to the incident

on January 23, 2007. In fact, Dr. Yocum has consistently

stated throughout that the claimant’s condition was due to

his pre-existing osteoarthritis and his pre-existing chronic

ligament damage.

We find that this claim is distinguishable from

Williams v. L. & W. Janitorial, 85 Ark. App. 1, 154 S.W.3d

383 (2004) wherein the Court of Appeals held that when the

compensable injury is a factor in the need for a total knee

replacement, such treatment is compensable.  In Williams v.

L. & W. Janitorial, supra, two physicians testified that the

claimant’s compensable injury had some effect on her knee;

that it caused her symptoms to worsen to the degree that she

could no longer work; that it contributed to her need for a

total knee replacement; and that it was a factor in

determining the need for surgery.   In the present claim,

there is no evidence that the claimant’s compensable injury
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necessitated or contributed to in any way his need for a

total knee replacement.  Dr. Yocum only related the

claimant’s need for a total knee replacement to the

claimant’s osteoarthritis and pre-existing chronic

conditions.  When claimant was first examined by Dr. Yocum,

he was diagnosed with an exacerbation of his preexisting

osteoarthritis for which Dr. Yocum prescribed an anti-

inflammatory and physical therapy.  After claimant underwent

therapy, Dr. Yocum opined in his February 27, 2007, office

report, “I feel his continuing symptoms are surely related

to his osteoarthritis.”  Unlike in the Williams case, the

record is void of any medical evidence relating the

claimant’s compensable injury as a factor in the claimant’s

need for a total knee replacement nor is there medical

evidence that the claimant’s compensable injury caused his

symptoms to worsen necessitating a total knee replacement. 

Accordingly, we find that Williams v. L. & W. Janitorial,

supra., is not controlling.  

Therefore, based upon our de novo review of the

record, we find that the claimant has failed to prove by a
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preponderance of the evidence that he is entitled to a total

knee replacement. Accordingly, we hereby reverse the

decision of the Administrative Law Judge. 

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority’s reversal of the Administrative Law Judge’s 

award. After a de novo review of the record, I find, as did

the Administrative Law Judge, that the claimant has proved

by a preponderance of the evidence his entitlement to a

total knee replacement as reasonably necessary medical

treatment of the compensable right knee injury the claimant

sustained on January 23, 2007, and therefore, I must

respectfully dissent.
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The parties stipulated that the claimant

sustained a compensable injury to his right knee on January

23, 2007. It is undisputed that prior to his compensable

injury, the claimant suffered from a degenerative condition

of the right knee, and that he sustained severe injuries to

the right knee some time during the 1990's, as a result of a

motorcycle accident, which resulted in multiple surgeries. 

The claimant also admitted to two prior workers’

compensation claims for his knee, both of which resulted in

surgery.

The claimant credibly testified that prior to

the January 23, 2007 compensable right knee injury he had to

take medication for his knee from time to time, but he

denied having received any medical treatment for his knee

for two years prior to the most recent compensable incident. 

He also denied any restrictions being imposed on him by a

doctor for his knee during this period of time.  The

claimant testified that, prior to the incident, he had no

problems performing his job duties. In contrast, the

claimant testified that since the January 23, 2007
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compensable injury he has experienced excruciating and

immobilizing pain, for which he has been placed on

medication. The claimant also testified that he has been

unable to return to the type of work he performed before

January 23, 2007. 

In Williams v. L&W Janitorial, Inc,, 85 Ark.

App. 1, 145 S.W.3d 383 (2004), the Arkansas Court of Appeals

addressed a  claim for temporary total disability and

medical expenses involving preexisting conditions. In

Williams, the claimant suffered a compensable injury

superimposed upon significant pre-existing degenerative

conditions.  While the respondent initially accepted the

responsibility for medical treatment, additional treatment

was denied based on the allegation that the additional

medical treatment requested was for pre-existing conditions

as opposed to the compensable injury. In Williams, the

doctors agreed that the degenerative changes where not the

“major reason” for the need for additional treatment and

disability and that “most of the cause”  preexisted the

injury.  However, the medical opinions established that the
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compensable injury was “a factor” in the claimant’s need for

surgery. The Court of Appeals reversed the Commission’s

decision and remanded the case for an award of benefits,

stating:

Both doctors can be fairly
said to have testified that
appellant’s fall at work was
not the major cause, but that
it was, at least, a factor in
her resulting inability to
work and need for knee-
replacement surgery...the
Commission had found that
appellant had failed to prove
a causal connection between
her compensable injury and her
need for total-knee-
replacement surgery. 
Moreover, the Commission
concluded that ‘[t]here is no
evidence that the degenerative
disease was worsened by the
work-related injury.’  Even
reviewing the evidence in the
light most favorable to the
Commission’s findings, we
conclude that they are not
supported by substantial
evidence.  Appellees had to
take appellant as they found
her, and the compensable
injury that she suffered was a
factor in her need for the
additional surgery. (emphasis
added.)
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Therefore, in claims for medical benefits, a

causal connection is established when the compensable injury

is found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment.

Williams v. L&W Janitorial, Inc,, 85 Ark. App. 1, 145 S.W.3d

383 (2004). 

Here, the claimant testified that he had

prior knee problems. The medical record shows that the

claimant had prior knee problems, specifically, Dr. Yocum’s

January 26, 2007 report states:

His past history is very
significant regarding this
same knee in that he underwent
multiple operations back in
1990's and underwent ACL/PCL
reconstruction. He was seen by
me in 2001 following an injury
and subsequently by Dr. Hahn
in 2002 and underwent
arthroscopy in 2002. Precious
evaluations have indicated
developing tricompartmental
osteoarthritis as well as
incompetent PCL graft.
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However, the claimant testified that he had not, beyond the

occasional use of pain medications, received any treatment

for his knee for two years before January 23, 2007. There

are no medical reports prior to January 23, 2007 in the

record, however, after January 23, 2007, the medical record

indicates that the claimant’s knee has required almost

continuous medical treatment. On January 26, 2007, Dr. Yocum

described the claimant’s condition:

It is my impression he has
preexisting osteoarthritis. He
has exacerbation with his
recent injury. I am going to
put him in a program of
therapy. I have given him
samples and a prescription for
Celebrex to try. He may return
to light duty. We will see him
back in two weeks and perhaps
we can return him to regular
duty at that time.

The claimant actually returned to Dr. Yocum three days

later, on January 30, 2007. On that date, Dr. Yocum stated:

Mr. Bean returns in follow-up
of his right knee. He reports
it has continued to aggravate
him pretty severely. He has
not been in for therapy yet.
He has been taking Celebrex.
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He is also taking narcotic
pain medication...
I have again discussed with
him the preexisting arthritis.
I have injected the knee today
with steroids. He is to start
therapy tomorrow. He will
continue the Celebrex. We will
see him back in a couple of
weeks.

The claimant returned to Dr. Yocum on February 13, 2007, and

Dr. Yocum stated:

Mr. Bean returns today now
about three weeks out from his
initial injury. He reports it
remains pretty sore. He has
been in a program of therapy.
He reports that the injection
at his last visit gave him
fairly significant relief, but
it only lasted for a few days.
He does say it is better than
prior to injection, however.
He continues to use crutches
and the knee immobilizer for
ambulation.

On February 27, 2007, Dr. Yocum stated:

Mr. Bean returns today in
follow-up of his right knee.
He has been in a continuing
program of therapy. He feels
he has made some improvement,
though still is having
significant continuing
discomfort....
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I feel his continuing symptoms
are surely related to his
osteoarthritis. I feel he has
made improvement. I will have
him continue the Celebrex
therapy program. He may
continue the p.r.n. Vicodin.
We will see him back in
follow-up in a few weeks. I
have discussed with him that
return to his previous job
walking all day in rough
country may not be realistic.

On April 3, 2007, Dr. Yocum stated:

Once again, I have reviewed
with him at length that he has
had ACL and PCL deficient knee
with posterior subluxation of
the tibia on the femur
documented by MRI exams dating
back to 2002. He surely has
had preexisting osteoarthritis
as documented by the MRI’s,
previous x-rays and
arthroscopic evaluation and
treatment. I feel that now,
two and a half months out from
injury with significant
continuing apparent severe
discomfort he is going to have
to have a posterior stabilized
knee replacement...

The majority erroneously attempts to

distinguish this case from Williams by stating:



Bean - F701211 15

Unlike in the Williams case,
the record is void of any
medical evidence relating the
claimant’s compensable injury
as a factor in the claimant’s
need for a total knee
replacement nor is there
medical evidence that the
claimant’s compensable injury
caused his symptoms to worsen
necessitating a total knee
replacement.

The majority’s statement that “the record is

void of any medical evidence relating the claimant’s

compensable injury as a factor in the claimant’s need for a

total knee replacement” is simply incorrect. All of the

medical evidence of record consists of medical reports

generated after January 23, 2007, the date the claimant

aggravated his pre-existing knee condition. The claimant

testified that he did not require active medical treatment

for his pre-existing knee conditions for the two-years

preceding January 23, 2007. There is no medical, or other,

evidence to the contrary. As such, all of the evidence of

record relates the claimant’s compensable injury to his need

for a total knee replacement.
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Apparently the entire basis for the 

majority’s attempt to distinguish this case from Williams,

which I would note was followed by the Administrative Law

Judge, is one statement in Dr. Yocum’s February 20, 2007

report: “I feel his continuing symptoms are surely related

to his osteoarthritis.” However, a review of the entire

medical record shows that on April 3, 2007, Dr. Yocum

related the total knee replacement not only to the

claimant’s pre-existing osteo-arthritis, but also to the

compensable injury, stating:

He surely has had preexisting
osteoarthritis as documented
by the MRI’s, previous x-rays
and arthroscopic evaluation
and treatment. I feel that
now, two and a half months out
from injury with significant
continuing apparent severe
discomfort he is going to have
to have a posterior stabilized
knee replacement... (emphasis
added.)

Additionally, the majority’s statement “nor

is there medical evidence that the claimant’s compensable

injury caused his symptoms to worsen necessitating a total

knee replacement,” is based on sheer conjecture and
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speculation. Conjecture and speculation, even if plausible,

cannot take the place of proof.  Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991).  As noted

above, the medical evidence of record consists entirely of

medical reports generated after January 23, 2007, the date

the claimant aggravated his pre-existing knee condition. 

There is no medical evidence in the record indicating what

the claimant’s knee symptoms were prior to the January 23,

2007 injury. The claimant testified to and the medical

record (or lack of medical record prior to January 23, 2007)

corroborates the fact that prior to the January 23, 2007

compensable injury, the claimant suffered relatively few

symptoms, was not actively receiving treatment for his right

knee, and was able to perform a job that involved, as noted

in Dr. Yocum’s February 27, 2007 report: “walking all day in

rough country.” All of the evidence of record indicates that

after January 23, 2007, the date the parties stipulated that

the claimant sustained a compensable right knee injury, the

claimant’s right knee, which previously did not require any

active treatment, has required constant medical treatment,
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and a total knee replacement has been recommended. While the

Commission has the authority to resolve conflicting

evidence, including medical testimony, Foxx v. American

Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996), the

Commission may not arbitrarily disregard medical evidence or

the testimony of any witness. Coleman v. Pro-transportation,

____ Ark. App. ___, ___ S.W.2d_____, (2007). Here, the

majority, has clearly disregarded the claimant’s

uncontradicted testimony and the medical evidence of record

in favor of sheer conjecture and speculation about the

claimant’s prior symptoms.

In conclusion, I find that the claimant has

proved by a preponderance of the evidence of record that the

compensable right knee injury of January 23, 2007, is, at

the very least, a contributing factor in his need for a

total knee replacement. This case cannot, as erroneously

asserted by the majority, be distinguished from Williams.

Pursuant to Ark. Code Ann. § 11-9-508 the respondents are

liable for the total knee replacement the claimant now
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requires as reasonably necessary medical treatment for his

compensable right knee injury.

For the aforementioned reasons I must

respectfully dissent.

_______________________________
PHILIP A. HOOD, Commissioner


