BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F501764

PAULA ARD,
EMPLOYEE CLAI MANT

ST. VI NCENT HEALTH SERVI CES,
EMPLOYER RESPONDENT

ALTERNATI VE | NSURANCE MANAGEMENT,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED MAY 21, 2008

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN MCNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE WALTER MURRAY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Septenber 25, 2007. The adm nistrative |aw
j udge found, anong other things, that the claimant proved
she sustai ned a conpensable injury. After review ng the
entire record de novo, the Full Comm ssion reverses the

opinion of the adm nistrative |law judge. The Full
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Commi ssion finds that the claimnt did not prove she
sust ai ned a conpensabl e injury.
. H STORY

Paul a Jeanette Ard, age 52, testified that she was
hired as a hone care nurse for the respondent-enpl oyer in
2004. The parties stipulated that the enpl oynent
rel ati onship existed on January 31, 2005. The cl ai mant
testified that while lifting a patient, “I felt sonething
pop in ny back.”

Dr. WIliamWrren saw the clai mant on February 2,
2005: “Patient is a 49 year old fenal e enpl oyee of St.
Vi ncents Health System who conpl ai ns about her back which
was injured on 1/31/2005 11:00: 00 AM ... The nmechani sm of
infjury was lifting of a patient onto a bed. The patient
suffered an axial load injury of bilateral | unbar
region....Lunbar: Pal pation tenderness of bilateral the
par aspi nous nmuscles at the level of L5....No ecchynosis. No
erythema. No external trauma. No pal pable spasm No
spi nous tenderness....Possitive (sic) Waddells distraction.
The remai nder of the back exam nation was

unremar kable....LS-spine x-ray: Negative.”
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Dr. Warren assessed “lunbar strain” and “lunbar pain
Dr. Warren planned conservative treatnment and physi cal
restrictions, return to the clinic as needed. The cl ai mant
began physi cal therapy on February 2, 2005. The cl ai mant
informed Dr. Warren on February 4, 2005 that she had not
been wor ki ng because no |ight duty was avail able, and that
she felt worse foll ow ng physical therapy. Dr. Warren
assessed | unbar strain, lunbar pain, and sciatica. A
physi cal therapist noted on February 4, 2005, “Patient’s
not her brought her to PT and doctor visit and her nother
ralates (sic) that ‘they’ had to work on her spasns all
afternoon yesterday. Patient conplains of severe
‘spasmi....Qobserved one of her ‘spasns’. Patient was hock
lieing (sic) on a hot pack and began to noban and cry out.
This went on for several mnutes. Patient required
assistance to cone to a sitting position. Waddell’s
overreaction positive.”
An MRl of the claimnt’s |unbar spine was taken on

February 10, 2005:

There is marked degenerative di sk change at L4-5.

On a sagittal STIR additional sequence with fat-

suppression there is sone signal within the nmarrow

adj acent to the L4-5 disk which | suspect is
degenerative related. There is a large disk
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herniation at L4-5 on the right in a paracentral

| ocation. There is inferiorly mgrated free
fragnent nmeasuring nearly 1 cm dianeter which
suspect severely inpinges the right L5 nerve root.
Renai ni ng | unbar di sks show only a small Schnorl’s
nodul e in the superior end-plate of L4 with sone
additional small Schnorl’s nodules. The foram na
are intact. The conus appears nornal and signal
marrow spaces i s otherw se unrenarkable. The

par aspi nal soft tissues are unremrarkabl e.

Concl usi on:
There is a large right paracentral disk herniation
at L4-5 where there is an inferiorly mgrated
extruded fragnent of nearly 1 cm size, severely
i npi ngi ng the L5 nerve root on the right.
Degenerati ve associ ated marrow changes are present
adj acent to the L4-5 disk.
Dr. Warren assessed “Herni ated disc” on February 14,
2005 and planned a referral to Dr. Steven L. Cathey. The
parties stipulated that the claimwas initially accepted as
conpensabl e, and that nedi cal expenses and tenporary total
disability benefits were paid. A February 22, 2005 letter
from Al ternative Managenent Services, Inc. indicated that
the claimant was paid “for lost tinme benefits for February
14, 2005 thru February 27, 2005, two weeks.”
Dr. Cathey exam ned the claimant and corresponded with
Dr. Warren on February 24, 2005: “Point tenderness was noted
in her |ower back, however, no paraspi nous muscle spasm or

restriction of novenment was observed today. The patient and

| reviewed a recent MRI scan of her |unbar spine. She
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appears to have an acute right paracentral (the asynptomatic
side) disc herniation at L4-L5. Bill, since M. Ard’ s
clinical presentation does not correlate with the MR scan,
and since she also has significant risk factors for surgery,
| do not believe she is a candidate for |unbar disc surgery
or other neurosurgical intervention....Wile awaiting a
followup visit, | have switched her fromFlexeril to valium
5 ng t.i.d. as needed for nuscle spasns. The patient wll
remain off work pending a follow up evaluation with you.”

The claimant’s attorney stated at hearing that no
benefits were paid after February 27, 2005.

The claimant returned to Dr. Warren on March 2, 2005,
and Dr. Warren found “No pal pable spasm” Dr. Warren’s
assessnment was herni ated disc and | unbar di sc degenerati on.
Dr. Warren assigned the follow ng Activity Status: “Regul ar
activity release fromcare today. Patient has been advi sed
to see PCP regarding a non-work related condition.” A note
from Concentra Health Centers indicated that the clai mant
was to “Return to regular duty on 03/02/2005.”

A clai mcoordinator for the respondent-carrier inforned
the claimant on March 11, 2005, “I amwiting to advise you

that we are now denyi ng your cl ai munder Wrkers’
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Conmpensation as of March 2, 2005. This decision was based
upon nedical information fromDr. Warren. | have paid you
| ost tinme benefits through March 2, 2005. No further
benefits will be payabl e under workers’ conpensation.”

An administrator with the Visiting Nurse Association
informed the claimant on May 19, 2005, “As you have been
unable to return to work, we have term nated your enpl oynent
with us effective May 19, 2005. Once you are able, we
encourage you to reapply for a position with VNA. W w sh
you well and | ook forward to hearing fromyou soon.”

Dr. Jay Holl and corresponded with the respondent-
enpl oyer on August 6, 2005 and stated in part, “There is no
medi cal or historic evidence that this problem arose from
any cause other than the work rel ated incident, which
precipitated this herniation. There is no evidence of other
degenerative disc disease in this patient....She is still in
| i mbo. Her insurance, Wrknman’s Conp and Job have been
stopped, all due to the erroneous statenents of Dr. VWarren.
| recommend that she be referred to Dr. Richard Peek or Dr.
Ted Saer for surgery. She may need to see Dr. Sprinkle in
their group for Epidural Steroid injections to alleviate

sone of her synptonms, but a floating fragnent herniated disc
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needs surgical correction before she has significant nerve
root damage. Her Wrknman’s Conp benefits need to be re-
i nstated, and her FEML | eave extended. | al so recomend
that you consider stop using Dr. Warren for Wrkman's Conp
clainms until his practice paraneters can be reviewed. He
has rel eased this patient to work who has a disc that can
paral yze her.”
Dr. Richard D. Peek exam ned the clai mant on Cctober
13, 2005 and di agnosed “Herni ated nucl eus pul posus L4-5,
| arge....this patient does need an EMc She has sone early
signs of nerve damage. Delays in treatnent nmay be causing
her harm W need a current MRl scan to see whether the
fragment has mgrated. Free fragnents can mgrate
centrally....She had a workers’ conpensation injury and had
obj ective findings and reported appropriately....She may
require m crodi scectony if she does not respond to
conservative care.”
An MRl of the claimnt’s |unbar spine was taken on

Oct ober 13, 2005:

Al'ignment of the |unbar spine is intact.

Di scogeni ¢ change is present at T11-12 and L4-L5.

Marrow signal is otherwise within normal limts.

Di sk dessication is present at L3-4 and L4-5 with
| oss of disk height at L4-L5. There is marked
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irregularity of the end-plates at L4-5 wi thout
significant fluid signal seen within the disk
space to suggest acute diskitis. The conus ends
at L2. At L3-4, there is mninmal broad-based disk
bul ge wi t hout evidence for neural

conprom se. At L4-5 there is a mninal broad-
based posterior osteophyte in conjuction with
facet hypertrophy producing mld bilateral

foram nal stenosis wi thout central

canal stenosis. The renmaining levels are also
unr emar kabl e.

| MPRESSI ON:

M ni mal broad-based osteophyte at L4-L5 where
there is marked end-plate irregularity and | oss of
di sk space. There is not significant fluid signal
present within the disk space to suggest acute
diskitis. This may represent sequela of renote
diskitis. There is mld bilateral foram nal
stenosis at L4-5. A mnimal disk bulge is present
at L3-L4.

Dr. Mchael Stone perforned a | unbar epidural steroid
i njection on COctober 25, 2005.

The claimant followed up with Dr. Peek on Novenber 29,
2005: “MRI scan shows old discitis, so it |ooks |like she
devel oped aseptic discitis after her herniation....Her EM5
does show that she has L5 radicul opathy of the left |eg,
whi ch goes along with her story of severe sciatica with the
herni ati on. The herniation has resol ved sonme and she has
devel oped an aseptic discitis at the L4-5 level.... VW Wl
need to get a foll omup bone scan in addition to myel ogram

and CT scan....The events fromthe first of the year forward
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are quite unusual, but she has had significant pathology to
the L4-5 disc and the surroundi ng neurol ogic elenents.” Dr.
Peek di agnosed “Status post L4-5 herniated disc with
subsequent aseptic discitis.”

The followi ng inpression resulted froma | unbar
nyel ogram t aken Decenber 2, 2005: “Advanced di scogenic
changes are present at L4-L5. This nay be related to
sequela froma discitis or noninfectious inflamuatory
process. There is no evidence for a disc herniation or
nerve i npi ngenent.”
A post-nyel ogram CT of the claimant’s | unbar spine was taken
on Decenber 2, 2005, with the inpression, “Advanced
degenerative change of the disc space at L4-5 likely rel ated
to renote infectious/inflammatory etiol ogy.”

A pre-hearing order was filed on Decenber 7, 2005. The
cl ai mant contended that she injured her back in a specific
I nci dent at work on January 31, 2005. The cl ai mant
contended that she was entitled to nedical expenses with Dr.
Hol | and and Dr. Peek, tenporary total disability benefits
fromMarch 2, 2005 to a date yet to be determ ned, and

attorney’s fees. The respondents contended that the
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claimant did not sustain an injury arising out of the course
of her enpl oynent.

The cl ai mant underwent a “bi opsy/aspiration at the L4-5
i nterspace | evel” on Decenber 9, 2005. The cl ai mant
followed up with Dr. Peek on January 3, 2006: “Aspiration
was negative. She has changes of discitis and has severe
| oner back pain unresponsive to conservative care. Her
condition is gradually deteriorating and her ability to
wal k. ...Bone scan was hot at L4-5. She has changes fairly
cl assic of status post avascul ar aseptic necrosis....| did
review films from February 2005, which show a disc
herniation. Sonetinme thereafter she devel oped isolated disc
coll apse.” Dr. Peek’s diagnosis was “1. Status post disc
injury. 2. Possible previous aseptic discitis.”

Dr. Peek and Dr. Mchael M Pollock perfornmed surgery
on or about February 9, 2006: “Anterior |unbar debri denent
of disc, inner body fusion and stabilization with machine
femoral ring as well as bone norphogenic protein (Infuse).”
The pre-operative diagnosis was “Diskitis, L4-5, with severe
di sc degeneration.” Dr. Peek perforned a “Posterior fusion”
on or about February 14, 2006. The di scharge di agnosis was

“1. Aseptic diskitis L4-5. 2. Nutrition depleted.”
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Dr. Peek noted on March 16, 2006, “Her back pain is
better, as well as radicular pain, than preoperatively.”
Dr. Peek diagnosed “Status post L4-5 anterior interbody
fusion.”

The matter had been set for a hearing on February 17,
2006 but was continued until April 12, 2006 at the
claimant’s request. The respondents’ attorney did not
appear at the April 12, 2006 hearing. The admi nistrative
| aw judge (ALJ) filed a Default Judgnent on April 13, 2006.
The ALJ found that the claimant sustained a conpensable
injury and directed the respondents to pay tenporary total
di sability benefits and reasonably necessary nedi cal
expenses.

Dr. Peek noted on April 18, 2006 that the clai mant was
“doi ng satisfactory and continues to make progress with
t her apeuti c managenent.” Dr. Peek noted on June 22, 2006,
“She is disabled fromenploynent for two nonths, at which
time she wll return for followip.” The claimnt followed
up with Dr. Peek on Cctober 30, 2006: “Followup x-rays
reveal the center portion of the graft has sone
i ncor poration, although not conplete. On AP and | ateral

thoracic spine films there is a conpression fracture at
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T7....She was admtted for chest and back pain. It |ooks

i ke she has devel oped a T7 conpression fracture. The

hi story was di scussed. W need to nmake sure she does not
have problens in that area and will get an MRl scan. | also
did discuss with her about contact with workers conmp and
rehab nurses. She would like to wait until her appeal is
over. She is tenporarily disabled secondary to her back.”
Dr. Peek indicated on Cctober 30, 2006 that the clai mant
“shoul d not return to work until 3 nonths.”

An MRl of the claimant’s thoracic spine was done on
Novenber 21, 2006, with the follow ng inpression: “Subacute
conpression fractures of T1l and T12 suspected. Miltilevel
degenerative disk disease. Mdttled appearance suggesting
osteopeni a. Prom nent degenerative changes anteriorly at
T10.”

The Full Comm ssion filed an Order on March 14, 2007
and stated in part: “[T]he April 13, 2006, Default Judgnent
must be and hereby is, vacated and set aside, and that this
clai mmust be remanded to the Adm nistrative Law Judge for a
new heari ng.”

Dr. Peek wote to the claimant’s attorney on April 30,

2007:
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| further reviewed the depositions of Dr. David
Phel an and Dr. Jonat han Fravel .

After reviewi ng the depositions, as well as the
records whi ch have been reviewed, as well as

exam ning and operating on Ms. Ard, it is ny

nmedi cal opinion that she had a herniated disc and
devel oped discitis at the L4-5 interspace,
necessitating a discectomnmy and interbody fusion
related to traumatic herniation. An atypica
course devel oped with discitis after herniation.
However, there is clear evidence that it did.

A pre-hearing order was filed on May 17, 2007. The
cl ai mant contended that she injured her back in a specific
i ncident at work on January 31, 2005. The cl ai mant
contended that she was entitled to paynent of nedi cal
expenses with Dr. Holland and Dr. Peek, and that she was
entitled to tenporary total disability benefits from
February 28, 2005 to a date yet to be determ ned. The
respondents contended that the claimant did not sustain an
injury arising out of the course of her enploynent.

The May 17, 2007 pre-hearing order indicated, “The
respondents’ counsel nust show cause why he should not be
held in contenpt for failure to appear at the April 12, 2006
hearing.” The parties agreed to litigate the foll ow ng
i ssues: “Conpensability; nedical expenses; tenporary total
disability benefits; contenpt and attorney’s fees. Al

ot her issues are reserved.”
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On an undated form provided to himby Medical Case
Managenent of Arkansas, Inc., Dr. Scott Schl esinger opined
that the surgery perfornmed by Dr. Peek was not “a direct
result of the alleged injury sustained on 1/31/05.” Dr.
Schl esi nger indicated that the claimant did not devel op
diskitis as a direct result of the alleged injury, and that
the claimant reached MM “6-9 nbs post injury.”

Dr. Robert F. Sexton exam ned the records and inforned
the respondents in part, “Ms. Ard did not sustain a work-
related injury that entitles her to an inpairnment rating.”

A hearing was held on June 27, 2007. The claimant’s
testinmony indicated that her pain was greatly reduced
followi ng surgery fromDr. Peek

The adm nistrative |aw judge filed an opinion on
Sept enber 25, 2007 and found that the claimant proved she
sustai ned a conpensable injury. The ALJ ordered the
respondents to pay nedi cal expenses and tenporary total
disability benefits. The ALJ found that the respondents’
attorney was in contenpt for failure to appear at a
schedul ed hearing, and that the respondents’ attorney was
therefore liable for a $400 fine. The respondents appeal to

the Full Conmm ssi on.
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1. ADIJUDI CATI ON

A. Compensabi lity

Ark. Code Ann. 811-9-102(4)(A) (Repl. 2002) defines
“conpensable injury”:

(1) An accidental injury causing internal or
external physical harmto the body ...arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death. An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by tinme and place of occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16).

The claimant’s burden of proof shall be a preponderance
of the evidence. Ark. Code Ann. 811-9-102(4)(E)
Preponderance of the evidence neans the evidence having the
greater weight or convincing force. Smith v. Magnet Cove
Barium Corp., 212 Ark. 491, 206 S.W2d 442 (1947).

An adm nistrative |law judge found in the present matter
that the clai mant proved she sustai ned a conpensable injury.

The Full Commission reverses this finding. W find that the

clai mant did not establish a conpensable injury by nedica
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evi dence supported by objective findings. The clainant
testified that she felt a “pop” in her back while working on
January 31, 2005. The claimant began treating with Dr.
Warren on February 2, 2005. Dr. Warren, who the Commi ssion
finds was a credible treating physician, exam ned the

cl ai mant and specifically noted no ecchynosis, no erythens,
no external trauma, and no pal pable spasm X-ray was al so
negative and there were no objective nmedical findings
establishing a conpensable injury. Dr. Warren assessed

| unbar strain and treated the clai mant conservatively. The
cl ai mant on appeal points to the physical therapist’'s

exam nation dated February 4, 2005, where the physical

t herapi st noted that he had observed one of the claimant’s
“spasns.” The physical therapist did not indicate that he
had actually pal pated or observed a nuscle spasm | nstead,
t he physical therapist recorded his description of the
claimant’ s conplaints of pain. The physical therapist did
not indicate that he had observed any objective findings not
within the claimant’s voluntary control. “Qbjective
findings” are only those findings which cannot come under
the voluntary control of the patient. Ark. Code Ann. 811-9-
102(16) (A) (i) (Repl. 2002).
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An MRl study on February 10, 2005 showed narked
degenerative change at L4-5 and “a |large disk herniation at
L4-5 on the right in a paracentral |ocation.” The evidence
bef ore the Commi ssion does not denonstrate that these
di agnostic abnornalities were caused by the all eged
accidental injury occurring January 31, 2005. The record
does not show that the claimant sustained a herniated disc
as the result of re-positioning or lifting a patient at
work. Dr. Cathey, an expert neurol ogi cal surgeon, noted
that there apparently was an acute disc herniation, but that
t he herniation was on the claimant’s asynptomatic side. Dr.
Cat hey did not opine that the claimant had sustained a
herni ated disc as the result of a work-rel ated accident.

The Full Conm ssion recogni zes that Dr. Cathey changed
the claimant’s nedication “fromFlexeril to valiumng t.i.d.
as needed for nuscle spasns.” The Suprene Court of Arkansas
has held that a claimant may rely on a prescription for
medi cation for muscle spasmas part of the claimant’s
evi dence establishing objective nedical findings. See,
Fred’s Inc. v. Jefferson, 361 Ark. 258, 206 S. W 3d 238
(2005). In Jefferson, however, the clainmant had al so been

di agnosed with the objective nedical finding of a contusion.
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In the present matter, Dr. Cathey exam ned the clai mant and
specifically noted “no paraspi nous nmuscle spasm” W find
in the present matter that a prescription for Valium*"as
needed for nuscle spasns” does not constitute objective
nmedi cal evidence establishing a conpensable injury.

The Conmi ssion has the authority to accept or reject a
nmedi cal opinion and the authority to determne its nedical
soundness and probative force. Green Bay Packing v.
Bartlett, 67 Ark. 332, 999 S.W2d 692 (1999). In the
present matter, the Full Comm ssion attaches m ni mal wei ght
to Dr. Holland s opinion that the January 31, 2005 incident
precipitated the claimant’s disc herniation. W recognize
Dr. Peek’s statenment in April 2007, “it is my nedica
opi nion that she had a herniated disc and devel oped discitis
at the L4-5 interspace, necessitating a discectony and
I nterbody fusion related to traumatic herniation.” The
evi dence does not denonstrate that the instant clai mant
sustained a “traumatic herniation” as the result of lifting
or repositioning a patient in bed on January 31, 2005. The
evi dence instead supports Dr. Schlesinger’s opinion that the
surgery perforned by Dr. Peek for a herniation/discitis was

not the result of the January 31, 2005 accident. The Ful
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Comm ssion al so attaches significant weight to Dr. Sexton’s
expert opinion that the claimnt did not sustain a herniated
disc as a result of the accident.

Based on our de novo review of the entire record, the
Ful | Conmmi ssion finds that the claimnt did not establish a
conpensabl e injury by medi cal evidence supported by
objective findings. W therefore reverse the admnistrative
| aw judge’s finding that the clainmant proved she sustained a
conpensabl e injury. The Full Comm ssion does not affirmthe
adm nistrative law judge's finding that the respondents’
attorney is in contenpt, and we do not affirmthe ALJ s
i mposition of a $400 fine. However, the Full Comm ssion
directs the respondents to pay the reporting costs and
transcription costs for the April 12, 2006 hearing, pursuant
to Commi ssion Rule 099.20. This claimis otherw se denied
and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Hood concurs & di ssents.
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CONCURRING & DISSENTING OPINION

| must respectfully concur & dissent fromthe
majority’s opinion. The majority, by reversing the
Adm ni strative Law Judge, finds that the claimant failed
to prove that she sustained a conpensable injury by
medi cal evi dence supported by objective findings. |
di sagree, and therefore, nust respectfully dissent on
this issue. Although | agree with the majority that the
respondent nust pay the reporting and transcription
costs for the April 12, 2006 hearing, | disagree with
the majority’s reversal of the Adm nistrative Law
Judge’ s inposition of a $400 contenpt fine on the
respondent attorney. Based upon a de novo review of the
record, | find that the claimant has net her burden of
proof by a preponderance of the evidence for a
conpensabl e injury, supported by objective findings.
Furthernore, due to the egregi ous behavi or exhibited by
t he respondent attorney relating to the April 12, 2006
hearing, | would affirmthe Admnistrative Law Judge’s
finding of contenpt and inposition of a $400 fi ne.

Therefore, | nmust respectfully dissent on these issues.
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The cl ai mant sustai ned what was initially
accepted as a conpensable injury on January 31, 2005.
The clai mant, who was enpl oyed as a honme heal th nurse,
was injured while attenpting to reposition a bedridden
patient. According to the clainmant’s testinony, she was
attenpting to nove this patient into a different spot on
her bed so as to prevent the devel opnent of bed sores,
when she felt a “pop” in her back. She stated that her
back qui ckly began causing her problens, but she
conpl eted her work at this patient’s house and travel ed
to a second patient’s house. The follow ng day, she
formally notified her enpl oyer of her back injury and
they directed her to seek nedical treatnent. The
clai mant consistently related a history to her doctors
of an injury as outlined in her testinony. The
respondent has not disputed the facts surrounding the
claimant’ s injury.

The claimant was initially referred for
treatment to Dr. WIlliam Warren, a general practitioner
with Concentra Health Services in Little Rock. In an
initial treatnent report of February 2, 2005, he notes

the claimant’s history of a job-related injury while
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lifting a patient in bed. He diagnosed her as suffering
froma lunbar strain and directed she continue taking
medi cati on and undergo physical therapy.
The cl ai mant began her physical therapy
regi nen on February 2, 2005, under the direction of Eric
Holifield. Curiously, M. Holifield s initial physical
t herapy report states that the claimnt’s condition was
i nprovi ng and that she was continuing to remain in
conpliance with schedul ed visits. However, this was her
first visit. 1 also note fromreviewing M. Holifield s
and Dr. Warren’s report that they consist, for the nost
part, of boilerplate | anguage and restatenents of past
medi cal history with little new information in them
When the claimant’s conplaints of pain
continued, Dr. Warren directed the clai mant undergo an
MRl of her lunbar spine. This was conducted on February
10, 2005, and the radiologist’s report of that date
I ndicates that the claimant had a “large right
paracentral disc herniation at L4-5" and that there was
a mgrated fragnment which was severely inpinging on the
L5 nerve root on the right. After receiving this

report, Dr. Warren stated in his report of February 14,



Ard - F501764 23

2005, that the claimant was being referred to Dr. Steven
Cathey, a Little Rock neurosurgeon.
In Dr. Cathey’s report of February 22, 2005,

he opined that the claimant woul d not benefit from
| unbar di sc surgery. This opinion was apparently based
upon his finding that her synptons were not in
accordance with her MR scan. However, that concl usion
seens to be at odds with the claimant’s nedi cal records
fromDr. Warren and M. Holifield. Specifically, M.
Holifield noted in his report of February 8, 2005, that
the clai mant was conpl ai ning of radiating pain down both
extremties, nore so on her right. Al'so, in his
earlier report of February 4, 2005, he stated that he
observed an epi sode of spasns in her |ower back which
caused her extrenme pain. Dr. Warren also specifically
noted the presence of right leg pain in his reports.

Nonet hel ess, when Dr. Warren reviewed Dr. Cathey’s
report, he concluded that her injury was no | onger work
rel ated and that she could return to work w thout
restrictions. Also, in spite of the fact that both he
and Dr. Cathey had previously directed the claimant to

remain off work, he states in his report that she “has



Ard - F501764 24

not been worki ng because she chose not to work.” He

al so stated that the claimant’s pain is |ocated in her

|l eft leg, contradicting prior reports which consistently
noted that she was conplaining of right |eg pain.

Upon receipt of the reports fromDr. Warren
and Dr. Cathey, the respondent controverted the
claimant’s entitlement to any further benefits.
Consequently, the clainmant sought treatnment on her own
from her personal physician, Dr. Jay Hol |l and, a general
practitioner in Little Rock, Arkansas, who is apparently
al so part of the St. Vincent Medical System 1In a
report dated August 6, 2005, Dr. Holland outlined the
claimant’ s treatnent history. 1In reviewing the reports
of Dr. Warren and Dr. Cathey, Dr. Holland points out
several errors and inconsistencies and is sharply
critical of Dr. Warren’s practices. |In particular, he
notes Dr. Warren’s reports reflect that the clai mant was
suffering synptons in accordance with a right-sided disc
herniation as early as February 2, 2005. He also noted
that the MRl report found a free fragnent which,
according to Dr. Holland, is prone to mgrate and can

cause shifting synptons. He al so expressed concern that
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the delays in the claimnt getting neaningful treatnent
coul d have significantly worsened her condition. Dr.
Hol Il and al so criticized Dr. Warren for releasing the
claimant to return to work when her MRl showed that she
had a free disc fragnent, a condition which Dr. Holland
bel i eved coul d have caused her to suffer episodes of
paral ysis. Dr. Holland concluded his report by
reconmendi ng that the clainmant be seen by Dr. Richard
Peek, a Little Rock neurosurgeon.

After seeing the claimant, Dr. Peek authored a
report dated October 13, 2005, in which he reviewed the
claimant’ s nedical history and synptons. |n discussing
hi s exam nation of the claimant, he |listed sone
bil ateral synptons but particularly noted pain,
sensation decrease, and tenderness on her right leg and
back. He also comrented on apparent inconsistencies in
Dr. Warren's treatnent notes. Dr. Peek concluded his
report by expressing surprise that the claimhad not
been accepted and that the clai nant had not been
provi ded, at the |east, conservative care. He
particularly commented that the claimant’s injury was

supported by objective findings and reported
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appropriately. He reconmended that she undergo epidura
steroid injections and further diagnostic tests.

Pursuant to Dr. Peek’s recommendation, the
cl ai mant underwent a second MRl on Cctober 13, 2005.
That MRl found that the claimant had a broad base
posterior osteophyte at L4-L5 with a nmarked end-pl ate
irregularity and | oss of disc space. The radiol ogi st
al so suggested that the study reflected diskitis at L4-
L5 and a m ninmal disc bulge at L3-L4.

Dr. Peek continued to treat the claimnt and
eventual |y perfornmed |unbar fusion surgery on February
14, 2006. During this procedure, he was assisted by Dr.
M chael Pollock. In Dr. Peek’s operative report, he
noted that there was severe erosive changes throughout
the claimant’s vertebral bodies of her |unbar spine.

In an attenpt to rebut the opinions of Drs.
Hol | and and Peek, the respondent offered reports from
Dr. Scott Schlesinger, a Little Rock neurosurgeon, and
Dr. Robert Sexton, a neurosurgeon from Louisville,
Kentucky. Neither of those doctors exam ned or saw the
claimant. Dr. Schlesinger’s report is undated and is in

the formof a questionnaire sent to himby a nedical
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case manager. In response to a question referencing Dr.
Peek’ s | unbar fusion perforned on the clainmant in
February 2006, Dr. Schl esinger was asked whet her the
surgery was a direct result of the injury of January 31
2005. Dr. Schl esinger checked the box marked “no.” In
response to anot her question, Dr. Schlesinger also

checked “no” when asked whet her the claimant devel oped
diskitis as a direct result of the January 31, 2005
injury. He also indicated that the claimnt’s disc
herni ati on caused a 7% i npai rnment pursuant to the AVA
Guides to the Evaluation of Pernmanent |npairnent (4t

ed. 1993).

Dr. Sexton’s report was |ikew se undated and
consi sted of responses to a series of questions.
However, the questions were not set out in his report.
Dr. Sexton appears to agree with Dr. Schl esi nger and
states that the claimant’s January 31, 2005 injury was
not hi ng nore serious than a lunmbar strain, and that the
cl ai mant had reached the point of nmaxi mnum nedi cal
i nprovenent by March 31, 2005 and she was under no

particular restrictions.
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The respondent al so offered as evi dence,
depositions of Dr. David Phelan and Dr. Reginald Pareja,
bot h radi ol ogists. Dr. Phelan testified that he
performed a biopsy on the claimant’s spinal tissue
whi ch, according to the pathologist’s report, was
negative.

Dr. Pareja perfornmed a bone scan on the
cl ai mant which he testified about in his deposition.
According to Dr. Pareja, the bone scan indicated that
the claimant’s |unbar spine was in a state of severe
deterioration, particularly at L4-L5. Dr. Pareja
expl ai ned that bone scans detected damage to bones and
woul d refl ect degenerative changes. However, he stated
that, in regard to the claimant’s scan, the “uptake in
the lunbar spine, is nore intense than you usually see
for a degenerative change. Dr. Pareja specul ated that
t he change could be related to an infectious disease.
However, he adm tted that he did not know the exact
cause, but that the bone scan reflected “end place
irregularity” and the doctor felt that this irregularity
was nore than was normally present from degenerative

di sc disease. | also note that, in his witten report
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regardi ng the bone scan, he indicated that the
abnormalities could be related to “post traumatic
change.”

After the deposition of Drs. Phelan and Pareja
were taken, claimant’s counsel wote to Dr. Peek
requesting his opinion of the findings of those two
physicians. Dr. Peek responded in a letter dated Apri
30, 2007, and stated as follows:

“After review ng the
depositions, as well as

t he records which have
been reviewed, as well as
exam ni ng and operating on
Ms. Ard, it is nmy nedica
opi nion that she had a
her ni at ed di sc and

devel oped subsequent
diskitis at the L4-5

i nt erspace, necessitating
a di scectony and interbody
fusion related to
traumati c herniation. An
atypi cal course devel oped
with diskitis after
herni ati on. However,
there is clear evidence
that it did.”

What creates confusion in this case is the
unusual nature of how the claimant’s injury progressed

after her January 31, 2005 injury. The unusual

progression of the claimant’s condition may have been
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due to m sdi agnoses on the part of Drs. Warren and

Cat hey and their conplete refusal to provide the

cl ai mant appropriate nedical treatnent. As suggested by
Dr. Holland in his report, this failure may well have
exacerbated the claimant’s condition and caused it to
wor sen.

Nonet hel ess, the medical records clearly
establish that less than two weeks following the [ifting
i ncident on January 31, 2005, the claimnt had a
severely herniated disc with a free fragnent. About ten
nont hs | ater, when she underwent another MR scan, she
was experiencing |unbar spinal deterioration to an
extent that surprised even her treating physicians. For
exanple, Dr. Pareja stated that the bone scan
exam nation he perforned on the clainmnt reflected
damage to her L4-L5 vertebral space that is nuch greater
than that normally observed by degenerative spina
di sease by itself. By contrast, he comented that the
bone scan reflected a normal anmpunt of degenerative
joint disease in the claimnt’s knees as woul d be
expect ed, considering her age, but that the |evel of

degeneration at L4-L5 provided an “uptake” of much
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greater magni tude which the doctor believed was the
result of some process besides normal deterioration. He
suggested that it was possibly the result of a spinal

i nfection or, as noted in his report, a traunmatic
injury. Interestingly enough, the pathol ogy report
referred to by Dr. Phelan in his deposition indicated
that the tissue at the claimant’s L4-L5 vertebral region
was normal. That is, it was not the subject of any
bacterial infection or cancerous disease.

The only ot her renaining cause of the extrene
deterioration of the claimant’s | ower |unbar spine would
be the traumatic injury of January 31, 2005. Dr. Peek
reached that conclusion as stated in his letter of Apri
30, 2007.

Furthernore, the medical evidence relied upon
by the respondent and the majority, to refute Dr. Peek,
Dr. Holland and Dr. Pareja, is unconvincing. Dr.
Schl esi nger’ s opi ni ons have been considered by this
Comm ssion many tines, and his conpetence and expertise
I's not questioned. However, the information he provided
was in the formof a response to a witten question

posed to himby the respondent’s case nanager.
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Specifically, the question gave himthe option of
answering either yes or no, to whether the surgery
performed on the claimant was “the direct result of the
al l eged injury sustained on January 31, 2005?” In

response, Dr. Schl esinger checked the “no” box.

In this case, Dr. Schlesinger’s opinion is of
little value. The prenise which he answered “no” to was
that the requested surgery nmust be a “direct result of
the job related accident. However, that is not the
correct standard to determ ne whether a respondent is
| iable for providing requested nedical treatnent. As
the Appellate Courts of this State have held on nunerous
occasi ons, a conpensable injury only has to be a factor
in the requirenent for nedical treatnent for a
respondent to be liable for providing it. Since Dr.

Schl esinger’s response is based on a faulty premse, his

opi ni on cannot be afforded any particul ar wei ght.

The sane result was reached in Wllians v. L.

& WJlanitorial, Inc., 8 Ark. App. 1, 145 S. W 3d 383

(2004). In that case, the Court of Appeals reversed a
Comm ssi on deci si on which denied a clai mant knee

repl acenent surgery. In denying the claim the
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Commi ssion relied upon certain nedical opinions
generated by two physicians. However, the Court of
Appeal s reversed, noting that both of the physicians had
gi ven their opinions based upon their understanding that
medi cal treatnent was related to a conpensable injury
only if the conpensable injury was the major cause of
the need for treatment. Since that was not the correct
standard, the Court held that the Conmm ssion coul d not
rely upon those opinions in making its deci sion.

Li kewi se, in the present case, the Conm ssion cannot
rely upon Dr. Schl esinger’s opinion since he was
answering the question of whether the nedical treatnent
was the “direct result” of the accident, which is sinply
not the correct |egal standard.

Dr. Sexton’s opinion is likewse entitled to
little, if any, weight. H's report indicates that he is
responding to a series of questions, but the report does
not set out the questions and it is not clear as to what
he was responding to or upon what nedical records or
informati on his answers were based. Since Dr. Sexton
characterizes the October 2005 MR, establishing

“preexi sting |unbar spondyl osis, he apparently did not
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have the February 10, 2005 MRl report finding a disc
herniation and free fragnent or results of Dr. Pareja’s
bone scan which indicated that the clainmant’s condition
at L4-L5 was sonething nuch nore serious than norna
spi nal degeneration. | also find it significant that
Dr. Sexton only referenced opinions fromDr. Holland who
he notes is a fam |y physician. The report does not
mention Dr. Peek, the neurosurgeon who had the sane
conclusions as Dr. Holland. | therefore conclude that
Dr. Sexton was not provided any nedical information from
Dr. Peek. Since it is inpossible to determ ne what
medi cal information Dr. Sexton relied upon in reaching
hi s opi nions and because, |ike Dr. Schl esinger, he was
likely provided a faulty prem se upon which to base his
opi nions, | sinply cannot place any credence in his
opi ni on.

The Conm ssion has the duty of weighing
di ffering nedical evidence and converting theminto
findings of fact. Wiile we cannot arbitrarily disregard
any evidence or testinony, we can, and nust, determ ne
how nmuch wei ght shoul d be given to evidence before us.

In this case, it is clear that the opinions of Drs.
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Schl esi nger and Sexton sinply cannot be the basis for a
factual finding. Consequently, the only renaining
medi cal evidence in this case establishes that the
claimant’s [ unbar deterioration at L4-L5 was a
progressi on of the severe disc herniation she sustained
on January 31, 2005. As Dr. Peek noted, this is a
somewhat unusual result. However, the nedical evidence
denonstrates that this progression is, in fact, what
happened. To find otherwise would require us to sinply
i gnore the overwhel m ng body of nedical evidence
presented by the clai mant.

Accordingly, | nust address the wording of the
majority’s opinion, as it can be interpreted as the
maj ority having disregarded the February 10, 2005 MR
report because it does not prove causation. Furthering
this interpretation of the majority’s opinion is the
fact that the majority spent quite a bit of tine
di scussi ng whet her or not the nuscle spasns noted in the
medi cal record were objective findings under current

case law, See, Fred's Inc. v. Jefferson, 361 Ark. 258,

206 S.W 3d 238 (2005), a point which is relatively

noot, unless the mpjority has, indeed, entirely
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di sregarded the February 10, 2005 MRl report, which
clearly represents objective findings of a herniated
di sk. Wil e objective nedical evidence is necessary to
establish the existence and extent of an injury, it is
not essential to establish the causal relationship
between the injury and a work-rel ated acci dent.

Horticare Landscape Mgnt. v. MDonald, 80 Ark. App. 45,

89 S.W 3d 375 (2002). Arkansas Courts have | ong

recogni zed that a causal relationship my be established
bet ween an enpl oynent-rel ated i nci dent and a subsequent
physical injury based on evidence that the injury

mani fested itself within a reasonable period of tine
following the incident so that the injury is logically
attributable to the incident, where there is no other

reasonabl e expl anation for the injury. Hall v. Pittmn

Construction Co., 234 Ark. 104, 357 S.W2d 263 (1962).

Here, the claimant reported her injury on January 31,
2005. The respondent has not disputed the claimant’s
testinmony as to the occurrence of the specific incident.
She began treating with Dr. Warren on February 2, 2005.
An MRl study on February 10, 2005 showed narked

degenerative change at L4-5 and “a |l arge disk herniation
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at L4-5 on the right in a paracentral location.” In

| i ght of the above evidence of record and rel evant case
law, the nmpjority’s statenent: “W find that the

clai mant did not establish a conpensable injury by

medi cal evi dence supported by objective findings,” to
the extent that it inplies either that the claimant has
not presented objective findings establishing the

exi stence and extent of her injury at all, or, to the
extent that it inplies that the clai mant has not
present ed objective findings establishing the causal

rel ati onship between her injury and the work incident,
may be reversible error.

The remai ning i ssue which nust be consi dered
is the Adm nistrative Law Judge’s finding that the
respondent attorney’s conduct resulted in himbeing in
contenpt of the Conm ssion and her inposition of a
$400.00 fine. Unfortunately, nost of the focus in this
appeal has shifted fromthe claimant’s entitlenent to
benefits to what sanctions, if any, should be inposed on
the respondent’s attorney. This case originally would

have been tried in April 2006. However, because of the

respondent attorney’s failure to appear, the end result
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is that it was not actually tried until June 2007, a
period of over one year. Considering the Iength of the
del ay occasi oned by the respondent attorney’s |apse, as
well as his failure to take responsibility for that
error, not to nention his unfounded all egations of bias,
| find the sanctions inposed by the Adm nistrative Law
Judge to be warranted.

For the aforenentioned reasons | nust

respectfully concur & dissent.

PH LIP A HOOD, Conm ssioner



