NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO F604112
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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE PHI LIP M W LSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARRCD S.
PARRI SH, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge fil ed Septenber 6, 2007.
In said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw
1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of this
cl ai m
2. The enpl oyer/ enpl oyee/ carri er
rel ati onship existed on Decenber 29,

2005, and at all other relevant tines,
i ncl udi ng January 30, 2006.
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3.

The cl ai mant has proven by a
preponder ance of the evidence that he
suffered a conpensable injury to his
ri ght shoul der on January 30, 2006.

The applicabl e conpensation rate for
claimant is $309.00 for TTD and $232. 00
for PPD, based on an average weekly wage
of $463. 20.

The cl ai mant was term nated for cause on
February 17, 2006.

Claimant has failed to prove that he is
entitled to additional tenporary total
di sability benefits since he has been
rel eased to return to work.

Cl ai mant has proven by a preponderance
of the evidence that he is entitled to
reasonabl e and necessary nedi ca
benefits in connection with the
conpensabl e injury to his right

shoul der.

Respondents have controverted the
conpensability of the claim d ai mant
is entitled to a 25% statutory
attorney’s fee on the indemity benefits
awar ded herein including any i ndemity
benefits previously paid, one-half to be
pai d by the respondents and one-half to
be withheld fromthe claimnt’s award of
benefits.

Al t hough cl ai mant’ s nonappear ance

requi red a postponenent of the hearing
originally set for March 7, 2007, the

evi dence denonstrates that clai mant
reasonably relied on comruni cations from
his attorney. Therefore, the claimfor
costs associated with the attenpted
heari ng on March 7, 2007, is hereby

deni ed.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Adm nistrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe Septenber 6, 2007,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and concl usions of |aw therein, and
adopt the opinion as the decision of the Full Commi ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance wth Ark. Code Ann. 8§ 11-9-715(b) (Repl.
2002) .
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IT 1S SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner MKi nney di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe majority
opinion finding that the claimant proved by a
preponderance of the evidence that he sustained a
conpensabl e injury on January 30, 2006. Based upon ny de
novo review of the record, | find that the clainant has
failed to neet his burden of proof. Accordingly, | would
reverse the decision of the Adm nistrative Law Judge.

The cl ai mant was enpl oyed by the respondent
enpl oyer in the boning departnment. The claimnt’s job
duties required himto cut the shoul ders of hogs as the
cane through the line. The clai mant had been enpl oyed by
t he respondent enpl oyer for approximtely five years at
the tine of the alleged incident.
He described the incident, as foll ows:

Vell, | cane in, it was about 4:30.

| sat around until about 5:00. |

started setting up pipes, setting up
nmy pipes. After | finished ny pipes,
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| went to the break room you know,
and drank ne a little soda pop, cane
back, started ny work. You know, |
got dressed, you know, ready for,
you know, ny work, because, you
know, | don’t be dressed doing —
setting up pipes. Then | have to
have to get ny knives and everything
r eady.

So once | go every, you know, fully
dressed ready for work, then
started working and just cutting
shoul ders and bl ades, you know, | ust
doing ny job and just pulling and
cutting.

And sonetines what | do is whenever
| would cut, you know, a shoul der,
|’d take nmy knife and just throwit,
you know, just cut and then just
take a blade and just throwit.

| nstead of taking my hook and sling
it like that, | just cut it, drop it
down, take it off and just throw it
i ke that (Denonstrating)...

... | was cutting shoulders and I
just had a sharp pain. And as soon
as | had the pain | just, you know,
j ust stopped, and then | just went
and | reported it to Eddi e Hughes

It was a worse pain than usua

The claimant testified that he was sent to Concentra and

subsequently referred to OthoArkansas. He testified

that he hurt his right shoulder. He continued to work on

[ight duty until he was fired for being intoxicated at

wor k. The cl ai mant contended that he continues to have

probl ens with his shoul der.



Andrews - F604112 6

He expl ai ned that he kept his knives sharp
nost of the tine but that when the hogs cane out fast,
the knife dulls making it nore difficult to cut. He was
not setting up pipes when he hurt hinself so he did not
menti on the pipes when he reported the incident. He
expl ai ned that he had soreness every day, but recalled
“out-of-the ordinary pain” when he was cutting
shoul ders. He did not hear any popping or clicking or
observe any swelling or reddening.

M ke Eilers was called to testify for the
respondents. He explained that on January 30, 2006, the
date the First Report of Injury was filed, was the first
date that the clainmant had reported shoul der probl ens or
pai n. He explained that the claimnt was fired when he
showed up to work under the influence of al cohol and
t hat he woul d have been able to continue to work at his
job but for that m sconduct. He explained that the
wor kers were not supposed to drop and catch the hog
shoul ders, but if there was dropping and catching, it
woul d be done with the |l eft hand and not the right.

The nmedi cal records in this case reveal that
t he clai mant sought nedical treatnment for pain in his
right shoulder while “cutting the blade fromthe hog.”
He was treated conservatively with pain nedication and
physi cal therapy. On February 8, 2006, he was assessed

with a possible rotator cuff strain and tear and
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referred for an MRI. The MRl was perfornmed on February
17, 2006, revealing a conplete rotator cuff tear of the
supraspi natus and infraspi natus tendon with contraction.
On March 7, 2006, he was exam ned by Dr. Hudson. Dr.
Hudson reconmended arthroscopy to attenpt to repair the
rotator cuff tear

On April 10, 2006, Andrews was exam ned by
Dr. David Collins. In his report, Dr. Collins noted that
he did not have records from Dr. Hudson. He further
opi nes that he “cannot understand how he [the cl ai mant]
could sustain a 2 tendon tear of the rotator cuff in the
process of raising his hand and drawi ng a knife through
pork tissue in the manner that he describes and with the
force that he describes.”

M. Eddi e Hughes was called to testify on
behal f of the clainmant. M. Hughes worked with the
clai mant at the boning table perform ng essentially the
same job duties as the claimant. He explained that his
job was cutting the shanks or front |egs of the hog and
catching themas they drop. He testified that he was
working with the claimant when the claimant told him
that he pulled his shoulder “out of position.” M.
Hughes told the claimant to notify his supervisor. He
could not recall when the incident occurred. He
expl ained that the claimant, M. Perry and he woul d set

the machines up and that it was the claimant’s job to go
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up a | adder and put up a long pipe. He recalled the
claimant telling himthat his shoul der was hurting from
reachi ng overhead. He expl ained that the equi pnment had
to be taken down every night for cleaning and put back
up every norning. He estimated the weight of the pipe to
be 15-20 pounds. He estimated that it took the clai mant
approximately a half-hour to put the pipes up and the
sane anount of tinme to take them down. He said that the
cl ai mant conpl ai ned of shoul der problens every day. On
cross-exam nation, he explained that after telling him
about his shoulder injury, the claimant reported the
injury to M. Walker, his line | eader, and to M.
Ei l ers, and began receiving nedical treatnment. He
testified that at the tinme he conpl ai ned about his
shoul der he was cutting nmeat and not doing the pipe job.
He did not see the incident and could not tell whether
the claimant hurt his shoul der putting up pipes or
cutting neat. He explained that the claimant never
identified a specific time or incident when he tal ked
about his shoul der hurting when handling the pipes.
TimBrown testified that he worked with the
claimant as a “boner”. He explained that he was working
side by side with the claimant when he allegedly injured
hi s shoul der while cutting out shoul ders fromthe hogs.
He recalled that the claimant reported the incident to

M ke Eilers. He could not recall when the incident
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occurred. On cross-exam nation, M. Brown testified that
he was the claimant’s brother-in-law. He was not aware
of any pipe situation. M. Brown testified that the

cl ai mant was cutting out the shoul ders when he injured
hi s shoul der and that he reported the incident. He
recalled that the claimant continued to work for a while
after the incident and had not sought nedical treatnent
for his shoul der before he conplained on the day of the
i nci dent.

Chester Perry testified that he was a protocol
operator with the respondent enployer. He testified that
he was aware that the claimant had hurt hinself but
could not testify if he got hurt from hel pi ng put
machi nes toget her, handling the pipe, or cutting shanks.
He witnessed a confrontation between the clai mant and
M. Eilers because the clai mant was conpl ai ni ng about
his armand M. Eilers was wanting himto cut the
shanks. He expl ai ned that he could not specify the date
of when the injury occurred but that it was close in
time to when M. Eilers was told. He testified that the
claimant told himthat it was hurting his shoul der to
pick up the nmeat with a hook after he cut it to put it
on the conveyor belt. He could not identify which
shoul der was hurt.

Eal kert Wl ker testified that he was the |ead

person in the boning departnent at the respondent
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enpl oyer. He said that the claimant told himthat his
shoul der was hurting and he took himto M. Eilers and
then to the safety office to fill out the paperwork. The
claimant told himthat he was throwi ng the shoul ders and
said “I don't know did I pull a nuscle or what, but |I’'m
hurting.” He could not recall when the incident occurred
but that the conpany took the claimant to the doctor on
the day he conpl ai ned. He expl ai ned that the clai mant
did not nention the pipes.

M. Eilers testified that he was a supervi sor
for the respondent enployer. He testified that the
claimant woul d conme in to work around 5:00 or 5:30 in
t he norning and woul d work about two hours after the
shift for a total of 10 to 12 hours a day. He testified
that the claimnt reported the injury to himon
January 30. He said that M. Wl ker reported that the
cl ai mant was conpl ai ni ng about hurting and he
i mmedi ately took himoff the line and took himto the
Safety Director

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body

arising out of and in the course of enploynent and
whi ch requires nedical services or results in disability
or death. An injury is “accidental” only if it is caused

by a specific incident and is identifiable by tinme and
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pl ace of occurrence. WAl -Mart Stores, Inc. v. Westbrook,

77 Ark. App. 167, 72 S.W3d 889 (2002). The phrase
“arising out of the enploynment” refers to the origin or
cause of the accident, so the enployee is required to
show t hat a causal connection exists between the injury

and his enployment. Gerber Products v. MDonald, 15 Ark.

App. 226, 691 S.W2d 879 (1985). An injury occurs “in
the course of enploynment” when it occurs within the tine
and space boundaries of the enploynent, while the

enpl oyee is carrying out the enployer's purpose, or
advancing the enployer’s interest directly or

indirectly. Gty of E|l Dorado v. Sartor, 21 Ark. App.

143, 729 S.W2d 430 (1987).

In addition to establishing the general
requi renents for conpensability set forth in 811-9-
102(4) (A) (i), the claimnt nust establish a conpensabl e
I njury by nedical evidence, supported by objective
findings as defined in 811-9-102(16). That a conpensabl e
I njury be established by nedical evidence supported by
obj ective findings applies only to the existence and

extent of the injury. Stephens Truck Lines v. MIlIican,

58 Ark. App. 275, 950 S.W2d 472 (1997). “Ovjective
findings” are those that cannot cone under the voluntary
control of the patient. Ark. Code Ann. 811-9-102(16).

Mor eover, objective nedical evidence, while necessary to

establish the existence and extent of an injury, is not
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necessary to establish a causal relationship between the

injury and the work-rel ated accident. WAl -Mart Stores,

Inc. v. VanWagner, 337 Ark. App. 443, 990 S. W2d 522

(1999). The onset of pain does not satisfy our statutory
criteria for benefits. Test results that are based upon
the patient’s description of the sensations produced by
various stimuli are clearly under the voluntary control
of the patient and therefore, by statutory definition,

do not constitute objective findings. Duke v. Regis Hair

Stylists, 55 Ark. 327, 935 S.W2d 600 (1996).
There is no presunption that a claimis indeed

conpensable. O K. Processing, Inc., et al v. Servold

265 Ark. 352, 578 S.W2d 224 (1979). Crouch Funeral

Hone, et al v. Crouch, 262 Ark. 417, 557 S.W2d 392

(1977). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act, and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-
9-102(4)(E)(i)(Repl. 2002); dardy v. Medi-Hones LTC

Serv. LLC 75 Ark. App. 156, 55 S.W3d 791 (2001). In

ot her words, in a workers’ conpensation case, the

cl ai mant has the burden of proving by a preponderance of
the evidence that his claimis conpensable, ie., that
his injury was the result of an accident that arose in
the course of his enploynment and that it grew out of, or

resulted fromthe enploynent. Carnman v. Haworth, Inc.
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74 Ark. App. 55, 45 S.W3d 408 (2001); R ngier Am V.

Conbs, 41 Ark. App. 47, 849 S.W2d 1 (1993). Further,
the clai mant nmust show a causal rel ationship exists

bet ween his condition and his enploynent. Harris Cattle

Co. v. Parker , 256 Ark. 166, 506 S.W2d 118 (1974).

It is well established that the party having
t he burden of proof on the issue nust establish it by a
preponderance of the evidence. Ark. Code Ann. 8§ 11-9-
704(c)(2) (Repl . 2002). A preponderance of the credible
evi dence of record neans “evidence of greater convincing

force.” Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W2d 593 (1995); See also, Smth v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W2d 42 (1947). In

determ ni ng whet her a cl ai mant has sustained his or her
burden of proof, the Comm ssion shall weigh the evidence
I npartially, without giving the benefit of the doubt to
either party. Ark. Code Ann. 8§ 11-9-704; Wade v. M. C

Cavenaugh's, 298 Ark. 363, 768 S.W2d 521 (1989); and

Fow er v. MHenry, 22 Ark. App. 196, 737 S.W2d 663

(1987).

The claimant’s testinony, the testinony of his
co-wor kers, nedical records, notice forns and
depositions are fraught with inconsistencies. The
claimant told Dr. Collins he injured hinself cutting
shoul ders and he told his co-workers that he injured

hi nsel f throw ng shoulders. It was not until Dr. Collins
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informed the claimant that his theory was
physi ol ogi cal | y unsound that he started nentioning the
pi pes as the cause of his condition. Likew se, cutting
backbones appeared to have only been a theory of
conpensability for the clainmant during his deposition.

The claimant’s undated Form C and Form N bear
the signature of the claimant’s counsel. The claimant’s
Form N states that the problens were related to “putting
pi pes up” and cutting shoul der bl ades. Clearly, the
claimant did not start offering this alternative
i ncident involving pipes until Dr. Collins had al ready
explained to himthat his first theory was
physi ol ogi cal | y unsound. The cl ai nant conceded t hat
there is nothing in his nmedicals or any of the
cont enpor aneous reports about himinjuring hinself
handl i ng pi pes. The clainmant testified as foll ows:

Q kay. These two fornms (A and N)

are the first time that sonething

shows up about you handl i ng pipes

out at Odom s Tennessee Pride, isn't
it?

A. Yes, sir.

Q Ckay. It’s not anywhere in the
medicals prior to May 2, 2006,
anyt hi ng about you handling pipe out
there, is that right?

A No, sir.

Q kay. These fornms cane about,
these two forns that | just showed
you, after you went to se Doctor

Collins and did that I Mg, correct?
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A Yes, sir.
Q And after he said that the
mechani cs of cutting a hog couldn’t
have caused the type of injury you
have?
A. Yes, sir.

Q That’ s when the tal k of pipes
canme up?

A Ri ght, right.

Additionally, the initial nedical reports and acci dent
reports do not nention the “throw ng” shoul ders theory
the claimant apparently relayed to at |l east two of his
co-workers. Additionally, at the claimnt’s deposition,
he offered up yet another version of how he cane to be
injured by testifying that he had hurt hinself cutting
backbones. The cl ai mant backed off of that theory at the
hearing as well, and sinply testified that he “had been
hurting fromworking wth backbones,” but they were not
the cause of his injury.

Eddi e Hughes testified that the clainmant told
himhis injury was fromworking wth his shoul der out of
position. He al so discussed a different occasi on when
the claimant indicated that he had injured hinself
“droppi ng” shoul ders. M. Hughes conceded that he never
W t nessed any incident involving the claimant. In fact,
all M. Hughes could testify to is the fact that the

cl ai mant conpl ai ned of shoul der pain at work. Initially,
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M. Hughes testified about the clainmant “pulling his
shoul der out of position” while catching the shanks that
dropped after he cut through the shoul der. Later, he
hypot hesi zed that the clainmant had injured hinself
handl i ng pi pes. M. Hughes also testified that the day
the clai mant conpl ai ned was the sanme day that he
reported it to M. Eilers, which was January 30, 2006,
and not Decenber 29, 2006. However, by the end of his
cross exam nation he admtted that he did not know of
any specific incident or job duty that caused the
cl ai mant’ s shoul der pain. M. Hughes testified:

A. Yeah, he was cutting shoul der,

and like | say -- see, a lot of --

you know what? | really couldn’t say

that he hurt it putting the pipes

up, because you know what, a | ot of

times that you can hurt yourself and

you don’t even know you’ ve been hurt

at all, so, you know- -

Q kay. So you can’t really say

one way or the other if or when he

hurt hinself at Odomi s?

A Vel |, when he informed me about

it, he was doing the shoul ders.

That’ s when he inforned ne.

Q kay. So the only date or the

only time we can pin down is when he

cane to you and said --

A Yeah, that’s the only thing I

can testify.
Later, when confronted on re-direct exam nation, M.

Hughes expl ained that he had just provided sonme possible
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scenari os where the claimant “coul d” have hurt hinself
on the day that he went to M. Eilers with shoul der
pain. M. Hughes's testinony does not establish anything
ot her than the fact that the claimant conpl ai ned of
shoul der pain while at work on January 30, 2006.

In contrast to M. Hughes's testinony that the
claimant coul d have injured hinself handling pipes,
M. Brown testified that the claimant injured hinself
while cutting hogs, sonething Dr. Collins said was
physiologically unlikely. M. Brown, the claimant’s
brother-in-law, was the only wi tness who even attenpted
to attribute the clainmant’s problens to a specific
incident injury. However, he recanted his testinony by
the end of the hearing and indicated that the clai mant
suffered a specific incident rotator cuff tear injury,
whi ch occurred over tine, which makes absolutely no
sense. M. Brown testified on cross-exani nation:

Q Okay. So when you testified

earlier that it was fromjust

cutting the shoul der over a |ong

period of time, that wasn't

accurate?

A. Same thing to ne.

Q Okay. Well it’s not the sane in

conp, thought. But what I'mtrying

to figure out is if there was a

specific tinme that he cut a shoul der

and hurt hinmself, or if it was doing

it over and over, and that was ny

under st andi ng that you were sayi ng
it was fromdoing it over and over.
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A. How can it be different when it
-- they had to be a begi nni ng?

Whet her it’s over an d over, there
has to be a beginning, so its stil

t he same.

Q Ckay. Your statenent about

t here being a specific incident
where it started is com ng from what
he told you, right?

A When he first injured his

shoul der, he reported it. He

mentioned that he injured his
shoul der.

* *

. W' re tal ki ng about that days
that Mke Eilers filed out a report
and he went to Mke Eilers, right
(January 30, 2006)?

A. Uh- huh, yes.

The claimant provided an injury date of Decenber 29,
2005, a nonth earlier. Cearly, M. Brown’ s attenpts to
help his brother in law s case fall short. M. Brown did
not testify credi bly about anything other than the fact
that the claimant conpl ained of pain on January 30,

2006. M. Brown’s testinony does not align with that of
the claimant or any of the other w tnesses.

Chester Perry al so provided vague testinony
about what “coul d” have been the cause of the claimant’s
problenms. M. Perry testified as foll ows:

Q Okay. And you testified on

di rect about the things that M.

Andrews did out there that is

sonet hi ng you coul d have gotten hurt
doi ng, but -- and | understand that
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there was a point where he cane and
told you "My shoulder is hurting”?

A Uh- huh.

Q But you can’t point to a
specific incident that caused his
shoul der to be injured that you
W t nessed or know about, can you?

A No sir; no, sir.

Later M. Perry testified that the claimant had actual ly
told himthat he had injured his shoul der picking up the
nmeat and throwing it. M. Perry stated, “The way he
explained it, it was hurting his shoulder to pick up the
nmeat and, you know, and put it on the conveyor belt. But
| don’t know if he didn't hurt fromthe pipe. | don't
know whi ch one he hurt it from but | know his shoul der
was hurting.” M. Perry’'s testinony is inportant because
the claimant’s alleged injury to his right arm and the
catching and throwi ng of the hog shoul der once it is cut
takes place with the |eft hand and arm Cbviously, the
cl ai mant provided yet another alleged cause for his
shoul der probl enms when he talked to M. Perry, in
addition to blam ng cutting shoul der when talking to M.
Brown and bl am ng handling pipes during his deposition.
Eal kert Wl ker al so testified that the
claimant told himhe injured hinself “throw ng
shoul ders.” M. Wl ker testified:

Q Cl ai mant’ s counsel was aski ng- -
you sai d that your understandi ng of
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how t he C ai mant hurt hinsel f was
that he was throw ng shoul ders?

A. Yeah, that’'s what he told ne.
Q s that right?
A Yes, yes.

* k%

Q M. Andrews did not nake any

nmention of handling the pipes or

doi ng anything with the pipes when

he said his shoul der --

A No, he didn't tell ne about no

pi pes then.
M. Wal ker testified the claimant told himhis shoul der
began hurting when his “hook [woul d] hang up or
sonething.” He later explained that the cutting would be
done with the right hand and any hooki ng, catching or
t hrowi ng woul d be done with the I eft arm and shoul der,
whi ch was not injured. M. Eilers provided testinony to
the same effect. M. Wal ker was adanmant that the
clai mant did not nention anything about cutting or
hitting any cartilage or bone with his right hand. The
claimant only told himthat he had hurt hinself throw ng
shoul ders. M. Walker’'s testinony is indicative of the
conpl ete lack of credible evidence supporting the
claimant’s claim The claimant notified M. Wal ker that

he had injured hinself doing a job duty that did not

even involve his injured arm



Andrews - F604112 21

In my opinion, the inconsistencies within the
claimant’s testinony coupled with the two different
dates that the claimnt stated that he was injured,
along with the nedical evidence of Dr. Collins who
stated that he did not know how t he cl ai mant coul d have
injured hinself doing the job that he was doing, as well
as the testinony of the clainmant’s co-workers, the
claimant is not a credible witness. It is well settled
t hat questions concerning the credibility of wtnesses
and the weight to be given to their testinony are within

t he excl usive province of the Conm ssion. Wiite v. Geqgqg

Agriculture Ent., 72 Ark. App. 309, 37 S.W3d 649

(2001); Scarbough v. Cherokee Enterprises, 306 Ark. 641,

816 S.W2d 876 (1991): Ark. Coal Co. v. Steele, 237

Ark. 727, 375 S.W2d 673 (1964); Potlatch Forest Inc. V.

Smth, 237 Ark. 468, 374 S.W2d 166 (1964). Arkansas
Code Annotated section 11-9-704(b)(6)(A) vests with the
Comm ssion the duty to “review the evidence” and if
deened advisable to “hear the parties, their
representatives, and witnesses.” The statute further
requires the Conmm ssion to determne, “on the basis of
the record as a whol e, whether the party having the
burden of proof on the issue has established it by
preponderance of the evidence.” A C.A 8 11-9-704(c)(2).
Thus, in determning that the Conm ssion’s authority and

duty to conduct a de novo review of the entire record,
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i ncluding issues of credibility as being
constitutional, the Court of Appeals stated in Stiger v.
State Tire Serv., 72 Ark. App. 250, 35 S.W3d 335
(2000):

When the Comm ssion reviews a cold
record, demeanor is nerely one
factor to be considered in
credibility determ nations. Nunerous
ot her factors nust be included in
the Conm ssion’s analysis of a case
and reaching its decision, including
the plausibility of the witness’'s
testinmony, the consistency of the
witness’s testinony with the other
evi dence and testinony, the interest
of the witness in the outcone of the
case, and the w tness’s bias,
prejudi ce, or notives. The
flexibility permtted the Comm ssion
adequately protects the claimnt’s
ri ght of due process of |aw

Accordi ngly, when there are contradictions in the
evidence, it is constitutionally within the Comm ssion’s

excl usive province to reconcile the conflicting evidence

and to determne the true facts. Wite v. Geqg

Agriculture Ent., supra. In addition, the Comm ssion is

not required to believe the testinony of the claimnt or
ot her witnesses, but may accept and translate into
findings of fact only those portions of the testinony it

deens worthy of belief. Mrelock v. Kearney Co., 48 Ark.

App. 227, 894 S.W2d 603 (1995)
It is the exclusive function of the Comm ssion

to determine the credibility of the witnesses and the
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wei ght to be given their testinony. Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W2d 275 (1994). Neither
the Whrkers’ Conpensation Act nor Arkansas case | aw
contains a requirenent that the Comm ssion personally
hear the testinony of any witness. There is nothing in
the statutes that precludes the Conm ssion from
accepting or rejecting any finding made by the

Adm ni strative Law Judge, including findings pertaining

to the credibility of witnesses. Stiger v. State Tire

Serv., 72 Ark. App. 250, 35 S.W3d 335 (2000). However,
the findings fo the Adm nistrative Law Judge on issue of
credibility are not binding on the Comm ssion. Roberts

V. Leo-lLevi Hospital, 8 Ark. App. 184, 649 S.W2d 402

(1983); Linthicumyv. Mr-Bax Shirt Co., 23 Ark. App. 26,

741 S.W2d (1987). By allowing the Comm ssion to review
evidence or, if deened advi sable, hear the parties,
their representatives and w tnesses, Ark. Code Ann.
811-9-704(b)(6) (A) (Repl. 2002), adequately protects a
claimant’ s due-process rights. 1d. Wen the Conm ssion
reviews a cold record, deneanor is nerely one factor to
be considered in determning credibility. Numerous other
factors nust be considered, including the plausibility
of the witness’s testinony, the consistency of the
witness's testinony with the other evidence and
testinmony, the interest of the witness in the outcone of

the case, and the witness’'s bias, prejudice, or notives.
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Id. “The flexibility permtted the Commi ssion adequately
protects the claimant’s right of due process of law.”
Id.

The cl ai mant provided at |east four different
scenari os on how he could have injured hinself. The
testinmony of the clainmant’s wi tnesses indicates that the
cl ai mant never provided a consistent account of how he
all egedly injured hinself. The claimant’ s di agnostics
were studied to reveal that he had two tendon rotator
cuff tears. However, neither the claimnt nor his
wi t nesses could identify when this injury occurred.
Further, Dr. Collins expressly indicated that the
possibility that cutting the shoulder of the hog, as the
cl ai mant indi cated, would not have caused a two-tendon
rotator cuff tear. Therefore, when | consider all the
evidence in the record, | cannot find that the clai mant
proved by a preponderance of the evidence that he
sust ai ned a conpensable injury. Accordingly, | would
reverse the decision of the Adm nistrative Law Judge.
Therefore, for all the reasons set forth herein, | nust

respectfully dissent fromthe nmajority opinion.

KAREN H. McKI NNEY, Conm ssi oner



