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OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge fil ed Decenber 20, 2006.
The Admi nistrative Law Judge entered the foll ow ng

findings of fact and concl usions of |aw
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1. The stipul ations agreed upon by the
parties are reasonable and are approved.

2. The enpl oyee-enpl oyer-carrier
rel ati onship existed on Septenber 1,
2004 and at all other relevant tines.

3. Claimant sustained a conpensabl e
injury to his |l ow back and cervica
spi ne on Septenber 1, 2004.

4. Claimant’s healing period ended on
January 31, 2005.

5. Caimant’s tenporary total disability
rate is $322.00; his permanent parti al
disability rate is $242.00.

6. Respondent #1 accepted a 2% per manent
partial inpairnment rating assigned on
March 15, 2005.

7. Caimant was not a credible wtness.
Claimant’ s hearing testinony is vague,

evasi ve, and not entirely supported by
the nedical records. O her records in

evi dence denonstrate C aimant’s

evasi veness and | ack of cooperation.

8. Claimant did not sustain his burden
of proving by a preponderance of the
evi dence that nedical treatnent is
reasonably necessary in connection with
hi s conpensabl e injury. Because his
condition resulting fromhis

Septenber 1, 2004 conpensable injury
resol ved by April of 2005, well in
advance of his July 10, 2005 energency
roomvisit, his conpensable injury is
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not a factor in his current need for
medi cal treatment. He had responded wel |
to physical therapy;, he reported on
April 4, 2005 that he was “very
confortable nuch of the time”; and a
surveillance of Claimant’s residence in
April of 2005 depicts C ai mant engagi ng
in extensive and varied physi cal
activity wthout any apparent distress.
Claimant only required nedical treatnent
after sone incident not related to his
wor k occurred on July 10, 2005.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Comm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion

on appeal .
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I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Comm ssi oner

Commi ssi oner Hood di ssents.

DISSENTING OPINION

| nmust respectfully dissent fromthe Majority’s
opinion that the claimant is not entitled to additional
medi cal benefits in the formof pain managenent. The
claimant’s condition was stipulated to be conpensabl e and
t he respondents have accepted liability for paynent of a
per manent anatom cal inpairnent rating due to the injury.
The claimant’s two treating physicians have opined that
because of the conpensable injury, the claimant is in need
of treatnment in the formof pain managenent. Based on this

evidence, | find that the clai mant has shown that he is
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entitled to the requested additional mnedical treatnment. As
such, | nust respectfully dissent.

The cl ai mant sustained an admttedly conpensabl e
injury on Septenber 1, 2004, after he was involved in a
not or vehicl e accident wherein his 18-wheeler rolled over.
The claimant suffered fromsynptons in his neck, |ow back
and | eft shoulder and arm He was initially diagnosed as
suffering froma | ow back sprain. The clai mant was treated
with nedication in the formof Robaxin and Vicodin. On
Sept enber 2, 2004, MRl scans of the claimant’s cervical and
| unbar spine were perforned

The MRI scan of the claimnt’s cervical spine
reveal ed,

1. Diffuse osteoarthritis and multiple

| evel degenerative disc disease. This is

nost pronounced in association with

| oner cervical spine. Mre specifically,

in association wth C6-C7, then C5-C6,

and t hen C4-C5.

2. Posterior protrusions are noted which

are felt to nost likely represent a

conbi nati on of bul ging discs and

ost eophytes. This is agai n nost

pronounced at C6-C7, then C6-7, and then
C4- C5.
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3. No large, bulky or focal HNP is
i dentifi ed.
The MRI scan of the claimnt’s |unbar spine reveal ed,

1. OGsteoarthritis and degenerative disc
di sease, nost pronounced at L2-L3.

2. No HNP identified.

3. Spinal stenosis is suggested, which

may be a conbi nation of congenital and

acquired spinal stenosis. This appears

nost pronounced at L4-L5.

The cl ai mant continued to receive care for mddle
and | ower back pain, including | eft armnunbness. The
claimant initially treated with Dr. Raben on Novenber 11,
12, 2004. At that tine the claimnt relayed he had been
injured in a notor vehicle accident in Septenber 2004. The
claimant reported that he was having pain in the form of
st abbi ng, burning, nunbness, and tingling. He al so reported
especially severe tenderness, pain, and spasns in his |ower

back. Dr. Raben noted the findings of the claimant’s MRl s

and indicated that the clainmant had restricted range of
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notion, particularly in his |ower |unbar spine. Dr. Raben
di agnosed the claimant wth,

1. Lunbar disc herniation and
degeneration with possible stenosis.

2. Cervical disc degeneration and
st enosi s.

Dr. Raben recommended the claimant continue with his
medi cation, and that he also receive an RS stinulator and
physi cal therapy. He also noted that he did not have the
claimant’s MRl scans avail able and asked for at |east a CD
of the MRIs.

The claimant returned to Dr. Raben on Decenber 3
2004. Dr. Raben opi ned,

| have MRl scan that shows he has disc
space bul gi ng and/ or herniation of C4/5,
C5/6 and C6/7. CA/5 appears to be to the
left of mdline and central. C5/6
appears to be central and right sided.

In his lunbar spine, he has an MRl scan
showi ng at L2/ 3 disc space desiccation
and degeneration. H's | ower thoracic
spi ne shows nore changes. He has at L4/5
a trefoil -shaped canal with [atera
recessed stenosis and central stenosis.
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The clai mant was given an RS stinulator and schedul ed for
anot her round of physical therapy. The nurse practitioner
noted that if the claimant did not inprove after that course
of treatnment, then steroid injections would be set up for
the claimant’s |unbar and cervical spine.

On January 7, 2005, the claimant reported to
Dr. Raben that he still had back and neck pain ranging from
a 5-6 out of 10. The clainmant reported that he could only
sit for 30 mnutes, stand for 40 m nutes, and wal k 2 bl ocks.
He reported that he woul d wake up in pain. The cl ai mant
returned on January 31, 2005. Dr. Raben indicated, “To date
| see nothing changed with him” Dr. Raben reconmended the
claimant try another profession with light duty or sedentary
restrictions. He further indicated that if the claimnt’s
synptons did not decrease, then he would consider injections
and aggressive physical therapy. Likew se, he indicated that
if that failed, then surgery and additional diagnostic
testing would be warranted. He al so indicated that the
cl ai mant m ght al so require pain managenment and schedul ed

himfor a foll ow up appoi nt nent.
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On February 14, 2005, Dr. Raben indicated

M. WIlianms was seen and eval uated in
our office today followng his FCE. |
have rel eased himback to a |light,
sedentary type job which is within the
recomendati ons of the FCE. He is not
interested in surgical intervention at
this time; therefore, | have referred
hi m back to your care for continued
conservative treatnment of his spina
condi tions, including pain managenent.

The cl ai mant underwent physical therapy in order to increase
his range of notion and to help with his pain. The clai mant
reported that he had a decrease in his pain.

On March 1, 2005, Dr. Raben reiterated that the
cl ai mant woul d need pai n managenent fromDr. VanOre. On
March 15, 2005, Dr. Raben drafted a letter indicating that
the cl ai mant had reached maxi num nedi cal i nprovenent but
recommendi ng that the claimant continue with pain
managenent. The | etter indicates,

| feel that M. WIIlians has reached

maxi mum nedi cal intervention as of his

January 31, 2005, clinic visit with

regard to conservative care. | would

suggest that he continue with pain
managenent .
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| can also see in the future for hima

two-1evel fusion for his cervical spine.

After further work up including

di scography for the lunbar spine, future

intervention may include a one or two-

| evel 360 fusion here, as well.

A partial permanent inpairnent rating

for a non-operated spine at this point

with the findings of disc herniation and

di sc degeneration of his cervical and

| umbar spine would be (2% of his body

to the whole according to the Arkansas

Modifications of the AMA Guidelines.

On March 28, 2005, in physical therapy notes, the
claimant reported that he had sone decrease in his pain and
that his pain was, “ a 4 on VAS at nost”. The physical
t herapi st indicated that the claimant should be seen for an
orthotic |unmbar support device for when his back was under
stress. Likewise, on April 4, 2005, the claimant’s physi cal
t herapi st noted, “Pt called today to report that he' s very
confortable nuch of the time, reporting a pain on the pain
scale at a 0 on VAS. He says at tines it may be up to a 1 or
2, a “Noticeable” disconfort.” The physical therapist again

di scussed the use of an orthotic support device with the

cl ai mant .
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Unfortunately, the relief of the clainmant’s
synptonms did not last. The claimant testified that he ran
out of pain pills and that he began suffering from back pain
again. The claimant presented to the energency room on
July 10, 2005, and reported that he had pain radi ati ng down
the left side of his back. The nedical records are unclear
however as to the cause of the claimant’s injury. The
clai mant indicated that he had an acute onset of back pain
but also indicated that he had a job related injury. The
report indicates, “Qher history includes PT was involved in
a WA roll over in Septenber 2004. Sustained a back injury.
Pt states that he has not had much pain until today when he
was getting out of a car and onset of painin md to | ower
back and down left leg.” Later the report indicates,
“Patient conplains of pain affecting | ower back Pain
described as sharp. Pain is constant. Pain radiates to |left
buttock. Patient states unknown cause.” Later, the report
provides, “This is not a job related problem Injury can be
coded as occurring in home environs. Problemoccurred at Pt

had a rollover MWA 1 year ago with a back injury that he has
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recovered from (Pt is unsure exactly what type of back
injury), today he was going up a short flight of stairs when
he noticed pain in the md and | ow back radiating into the

| et buttock.” The claimnt was noted to have degenerative
findings in his spine, but there was no evidence of acute
injury.

The cl ai mant was treated on August 8, 2005, and
reported that after he discontinued therapy for his
conpensabl e injuries, his pain had increased. The cl ai mant
reported that he had decrease of nuscle strength in his
bilateral lower extremties, difficulty sleeping due to
stiffness and disconfort, and pain that radiated to his
| oner | eg, especially during prolonged standing or wal ki ng.
The cl ai mant underwent anot her round of physical therapy
with little evidence of inprovenent.

On February 7, 2006, the claimant was treated and
reported that he suffered from*“darting” pain on the |eft
side of his |ower back and pain down his left arm The
claimant’ s nedi cation was refilled and the physician opi ned

that the clai mant needed a di scogram and an EMG The
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physi ci an al so noted that the clai mwas a workers’
conpensation cl ai m

On June 13, 2006, Dr. VanOre conpleted a
guestionnaire regarding the claimant’s condition. In
response to the question “Wthin a reasonabl e degree of
medi cal certainty, the Major Cause (51% or nore) of Tinothy
WIllianms Treatnent, including Physical Therapy is his work
related injuries sustained on 9/1/2004.” Dr. VanOe
checked, “Yes”. In response to the question, “Wthin a
reasonabl e degree of nedical certainty, the “objective and
measur abl e findings” related to the above referenced are,”
Dr. VanOre indicated, “Persistent neck |ROM and persi stent
back i ssues manage pain only as of Jan 05". Dr. VanOre al so
i ndicated that the claimnt had exited his healing period as
of January 2005.

On May 4, 2006, the claimant was seen by
Dr. Moffitt, at the request of the respondents. The report
i ndi cat es,

He relates today that he is still having

pain. The pain is not all the tinme. It
is nostly in his |lower back at this tine
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going down his left leg to the ankle.
However, he has not had this pain for

t he past 4-5 days. Wen he does have the
pain he wll also have a burning
sensation in his left buttock area and
pain into the tail bone. He has noted

t hat whenever he exercises at hone that
it helps. He states that the pain is a
grabbing type of a pain, and he knows
that it is there all the tine even

t hough he doesn’t have pain all of the
time. He is not really having nmuch in
the way of conplaints in his neck or
upper back at this time. He is on

Hydr ocodone on an occasi onal basis.

further indicates,

To summari ze, diagnoses for M. WIIlians
i nclude osteoarthritis and degenerative
di sc di sease of the cervical and |unbar
spine. He also has cervical stenosis of
the |l unbar spine that is possibly both
congenital and acquired. There is no

evi dence of any herniated discs or

pi nched nerves.

In your letter dated March 7, 2006, you
asked four specific questions. | would
like to address those in their order at
this tine.

. You wanted to know whet her the
probl ens found on the diagnostic
studies are due to an acute injury
suffered on 09-01-04 or unrel ated
degenerative and osteoarthritic
changes. My answer is that they
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appear to be unrel ated degenerative
and osteoarthritic changes.

Whet her the incident reflected in
the narratives from07-01-05 when
he injured hinself getting out of a
car wal king up stairs would be
causally related ot the accident
occurring on 09-01-04 or unrel ated
and due to degenerative and
osteoarthritc changes. In ny

opi nion, they are nost |ikely
unrel ated and due to degenerative
and osteoarthritic changes.

At the hearing the claimant admtted that he had

previously suffered a back injury in 2001. The cl ai mant

testified that he recovered fromthe acci dent and t hat

Dr. VanOre had been involved in treating him Medical

records indicate that a MRl of the claimant’s cervical spine

was performed on Novenber 9, 2001. The claimant’s M

i ndi cat ed,

NORVAL ALI GNMENT OF THE CERVI CAL
VERTEBRAL CCLUMWN.

DESI CCATI ON OF ALL | NTERVERTEBRAL DI SCS
MODERATE DEGENERATI VE DI SC DI SEASE AT
C4-5, C5-6 AND C6-7 WTH ANTERI OR
OSTECPHYTES AT C6-7 COWMPATI BLE WTH A
COMBI NATI ON OF DI SC BULGA NG, VENTRAL
BONY RI DG NG AND UNCONVERTEBRAL JO NT
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SPURS BUT NO DEMONSTRATI ON OF A

TRANSLI GAMENTOUS HERNI ATED NUCLEUS

PULPOSUS (HNP) OR EXTRUDED DI SC

FRAGVENT.
An EMG perforned shortly thereafter al so reveal ed evi dence
of radicul opathy at C6-7. Dr. Danks noted if the claimant
failed to inprove then surgery would be a potential option.
There is also an undated report to Dr. VanOre and there is
correspondence from Dr. Danks to Dr. VanOre regarding the
claimant. Significantly, there are no dated nedical records
indicating that the claimant had treatnent for his neck or
back until the admittedly conpensable injury in 2004.
Li kewi se, the claimant testified that he did not have
nmedi cal treatnment for his neck or back after recovering from
t he 2001 i nci dent.

Prior to the hearing before the Adm nistrative Law
Judge the parties nmade the follow ng stipulations,

1. The enpl oyee-enpl oyer-carrier

rel ati onship exi sted on Septenber 1,

2004, and at all other relevant tines.

2. Claimant sustained a conpensabl e

injury to his | ow back and cervica
spi ne on Septenber 1, 2004.
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3. Caimant’ s healing period ended on
January 31, 2005.

4. Claimant’s tenporary total disability

rate is $322.00; his permanent parti al

disability rate is $242.00.

5. Respondent #1 accepted a 2% per nanent

partial inpairnment rating assigned on

March 15, 2005.

The parties further indicated that the only issue to be
deci ded was whether the claimant was entitled to additional
medi cal benefits. Specifically, the claimant is requesting
addi tional treatnent for pain managenent.

After a de novo review of the record, | find that
the clai mant has shown that he is entitled to the additional
requested nmedical treatnment. Both Dr. VanOre and Dr. Raben
have opined that the claimant is in need of pain managenent
and have related the claimant’s need for treatnent to his
conpensabl e injury. Likew se, the parties have stipul ated
that the claimant’s injury is conpensable and that he has
sust ai ned a permanent inpairment rating as a result of the

conpensable injury. Wiile there is no doubt that the

claimant’ s surveillance video does show hi m engaging in
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activity, those activities were sinply not that strenuous.
Furthernore, just because the claimant was able to be active
on one particular date, that does not nean that he would
never be in need of pain managenment. In fact, the nedical
records are consistent in show ng that the claimnt only
requires pain nedication sporadically.

Li kew se, while the claimnt had pre-existing
degeneration, there is no evidence that he was treated for
back or neck pain during the two years preceding the
conpensabl e injury. Additionally, the claimant’s objective
injuries, in particular to his |unbar spine, had changed and
worsened as a result of the admttedly conpensabl e work
injuries. There is sinply no convincing or probative
evi dence to show that the claimant’s need for treatnment is
related to his pre-existing degeneration or related to an
i ndependent intervening cause. Finally, the fact remains
that the claimant’s two treati ng physicians have opi ned t hat
pai n managenent is reasonabl e and necessary and due to his
adm ttedly conpensable injury. Therefore, | respectfully

di ssent fromthe Majority’s opinion.
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I njured enpl oyees nust prove that medical services

are reasonably necessary by a preponderance of the evidence;
however, those services may include that necessary to
accurately diagnose the nature and extent of the conpensabl e
injury; to reduce or alleviate synptons resulting fromthe
conpensable injury; to maintain the |evel of healing
achieved; or to prevent further deterioration of the damage
produced by the conpensable injury. Ark. Code Ann. 8§

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W2d 593 (1995); and See, Artex

Hydr ophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S. W2d

The Court of Appeals has noted that even if the healing
period has ended, a claimant may be entitled to ongoi ng
medi cal treatment if the treatnment is geared toward
managenment of the clainmant’s conpensable injury. See,

Patchell v. Wal-Mart Stores,Inc., 86 Ark. App. 230, 184

S.W3d 31 (2004), citing Pippin, supra. Furthernore, this

Comm ssion has found that, treatnment intended to help a
clai mant cope with chronic pain attributable to a

conpensabl e injury may be reasonabl e and necessary. See,
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Maynard v. Belden Wre & Cabl e Conpany, Full Wrkers’

Conpensati on Conmm ssion Qpinion filed April 28, 1998

(E502002); See also, Billy Chronister v. Lavaca Vault, Ful

Wor kers’ Conpensati on Commi ssion opinion filed June 20, 1991
(CaimNo. 704562). Additionally, a clainant does not have
to support a continued need for nedical treatnment with

obj ective findings. Chanber Door Industries, Inc. v. G aham

59 Ark. App. 224, 956 S.W2d 196 (1997).

Respondents are responsi ble for benefits that
result froman injury that is causally related to a
conpensabl e injury. However, the respondent is not
responsi bl e for benefits when the injury is sustained due to
a non-work rel ated, independent intervening cause which
causes or prolongs disability or need for treatnent.

Ri chardson v. ACF Industries, 2003 AWC 120, C aim

No. F100097(June 18, 2003); A . C. A 811-9-102(4)(F)(b). An
i nterveni ng cause does not exist unless the subsequent
disability is triggered by activity on the part of the
clai mant whi ch i s unreasonabl e under the circunstances.

Ceorgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969




Wlliams - F410457 -21-

S.W2d 677 (1998), citing GQuidry v. J & R Eads Construction

Co., 11 Ark. App. 219, 669 S W 2d 483 (1984). The
claimant’ s knowl edge of her condition nust be considered in
det erm ni ng whet her her conduct was unreasonabl e under the

ci rcunstances. Lunsford v. Rich Muntain Electric Corp., 33

Ark. App. 66, 800 S.W2d 732(1990); Lunsford v. Rich

Mountain Electric Corp., 38 Ark. App. 188, 832 S.wW2d

291(1992). However, when a primary injury is shown to have
ari sen out of the course of enploynent the enployer is
responsi bl e for any natural consequence of that injury.

Wackenhunt Corp. v. Jones, 73 Ark. 158, 40 S. W 3d 333(2001).

| find that the claimant has proven that he is
entitled to the requested additional nedical treatnent. The
claimant’ s condition was accepted as bei ng conpensabl e and
when the injury occurred, he was not being treated for his
neck or for his back. Yet, after the accident he was noted
to have objective findings, including herniated discs in his
| umbar and cervical spine. It is particularly inportant to

note that during the claimant’s prior treatnent, there were
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no objective tests to show that he had a herniated disc in
his | unbar spine. Furthernore, there is no evidence to
refute the claimant’ s testinony that he was not being
treated for his neck or back at the tinme the conpensabl e
injuries occurred. Likew se, since the respondents have
accepted inpairnment ratings for both the claimant’s | unbar
and cervical spines, there is sinply no way to credibly

di spute that his condition or need for treatnment is rel ated
to a pre-existing condition. The claimant’s two treating
physi ci ans, Dr. Raben and Dr. VanOre have both indicated
that the claimant needs additional treatnment in the form of
pai n managenent and that the need for that treatnment is
directly related to his admttedly conpensable injury. These
two physicians have the nost experience in treating the

cl ai mant and given Dr. VanOre’'s prior know edge of the
claimant’s condition, it is evident that both he and

Dr. Raben are the nost well equi pped to deci de what course
of treatnent is appropriate and to provide opinions
regardi ng the reason that treatnent is needed. Though the

cl ai mant no doubt does not require nedication for his pain
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at all times, that does not preclude a finding that he is
entitled to pain managenent as needed.

The Majority contends that the claimnt’s need for
treatnment is not related to the conpensable injury because
hi s physical therapy had been successful and because the
energency roomreport fromJuly 2005, allegedly showed the
claimant’s need for treatnent was due to an i ndependent
i nterveni ng cause. However, when | ooking at the evidence it
is clear that the claimant did not sustain a newinjury in
July 2005. Furthernore, even if one were to find he did
sustain a newinjury, the fact remains that there is no
proof that the claimant was acting in an unreasonabl e manner
so as to cut off the respondent’s liability.

The Mpajority relied on the | anguage in the July
2005 energency report indicating that the claimant had not
sustained a work injury and that he injured hinmself either
whil e going up stairs or when getting out of his car as
proof that the claimnt sustained a new injury. However,
this is an oversinplified approach in review ng the nedical

report fromthat date. The nurse specifically noted that the



Wlliams - F410457 - 24-

cl ai mant had suffered froman on-the-job injury. Likew se,
the report specifically indicates that the claimant was
unsure as to what caused his onset of pain. Each of these
factors indicate that the claimant was sinply suffering from
a recurrence of his admttedly conpensable injury.
Additionally, given the fact that even the Admi nistrative
Law Judge noted that the claimant provided contradictory
accounts of how he injured his back, it is evident that the
claimant did not sustain a newinjury as a result of any
particular activity. Rather, what is apparent is that the
clai mant was sinply getting out of a car or wal king up steps
and later noticed pain in his back. Gven the fact that the
cl ai mant was unable to pinpoint the onset of his pain and
reported that he had not sustained a new injury, it is
apparent that the claimant sinply suffered a recurrence of
synptons and was sinply recounting his recent activities in
an attenpt to provide an accurate and thorough nedi cal
hi story.

It is also significant to note that Dr. VanOre and

Dr. Raben opined the clai mant woul d need pai n nanagenent.
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The claimant also testified that he woul d occasionally take
pai n nedi cation, but that he was out when he presented at

t he emergency room When considering that recomrendation
for pain managenent had al ready been given, in conjunction
with the claimant’s testinony that he had to take pain

medi cati on on occasion, and the nedical evidence indicating
the cl ai mant was unabl e to pinpoint exactly how he injured
hi rsel f when he went to the energency room it is evident
that the claimant’s need for treatnent is related to the
conpensable injury. It is equally inportant to note that in
2006, Dr. VanOre related the claimant’s need for treatnent
to the conpensable injury, thus illustrating that there was
no new injury in July 2005.

Furthernore, even if one finds that the clai mant
sustained a new injury (a finding which I do not make) it is
evident that the claimant’s actions were not sufficient to
rise to an i ndependent intervening cause so as to cut off
liability for the respondents. The Majority opined that the
cl ai mant sustained a new injury either due to clinbing

stairs or due to getting out of a vehicle. There is
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absol utely no evidence that either of these activities were
prohi bited or would in any way be unreasonabl e given the
claimant’s condition. Accordingly, it is sinply error to
find that the claimant’s actions woul d have been sufficient
to show the claimant’s activities were enough to constitute
an i ndependent intervening cause.

In an alternative approach, the Majority argues
that the claimant’s condition is pre-existing and that his
need for treatnent is not causally related to the
conpensabl e injury. In supporting this opinion, they rely on
the opinion of Dr. Mdffitt, who essentially opined that the
claimant’ s condition was pre-existing. They further argue
t hat because the clainmant’s physical therapy was successful
and he was released fromtreatnent in April 2005, he cannot
show a causal connecti on.

However, the claimant’s two treating physicians
have explicitly rejected such an argunent. Both Dr. Raben
and Dr. VanOre have explicitly opined that the claimant’s
need for treatnent is due to the conpensable injury. Gven

the fact that they are the only physicians that have an
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ongoi ng doctor-patient relationship with the clainant, they
are in the best position to give an opinion regarding
causati on.

It is the Comm ssion's function to determ ne
witness credibility and the weight to be afforded to any

testinony. DeQueen Sand & Gravel v. Cox, 95 Ark. App. 234,

S.W3d (2006). The Comm ssion nust wei gh the nedi cal
evi dence and, if such evidence is conflicting, its
resolution is a question of fact for the Commi ssion. Al len

Canning Co. v. Wodruff, 92 Ark. App. 237, S.W3d (2005)

When t he Comm ssion wei ghs nedi cal evidence and the evidence
is conflicting, its resolution is a question of fact for the

Comm ssion. Green Bay Packaging v. Bartlett, 67 Ark. App.

332, 999 S.W2d 695 (1999). Moreover, the Conmm ssion can
reject or accept mnedical evidence and determ ne the

probative value to assign to nedical testinony. Hamilton v.

Gregory Trucking, 90 Ark. App. 248, 205 S.W3d 181 (2005).
However, it is also well settled that the Conm ssion may not

arbitrarily disregard nedi cal evidence or the testinony of
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any witness. Coleman v. Pro. Transportation Inc., CA 06-525

(Ark. App. 2-7-2007).

After reviewi ng the pertinent evidence, it becones
apparent that the Majority’ s argunent is flawed. First and
forenpst, it is inportant to note that the parties have
stipulated that the claimant’s injury is conpensabl e.

Li kewi se, the parties have stipulated that the clai mant
sust ai ned permanent inpairnent as a result of the admttedly
conpensabl e injury. Yet, they continue to rely on the
opinion of Dr. Mffitt, which was essentially that the

cl ai mant was not injured and instead was sinply suffering
from pre-existing degeneration. The opinion of Dr. Mffitt
is clearly not correct. Both Dr. VanOre and Dr. Rabens
opined that the claimant’s need for treatnent is related to
the admttedly conpensable injury. As previously indicated,
the parties stipulated not only that the clainmant had a
conpensabl e injury, but also that he sustai ned permanent
injury as a result. For the respondents to now circument
the stipulations in order to say that the claimant’s

condition is pre-existing, is to essentially allowthe
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parties to ignore their stipulations. To allow such woul d be
reversible error.

In contrast to the credible opinions of Dr. VanOe
and Dr. Raben, Dr. Mffitt was sinply hired by the
respondents in an effort to avoid liability. | also find
that it is incredibly ironic that Dr. Mffitt seens to be
finding that the claimant’s condition and all of his
treatment was related to a pre-existing condition when the
respondents have stipul ated the clai mant sustai ned permanent
i mpai rment due to the work-related injury. Additionally, the
opinion of Dr. Mfitt is even further dimnished when he
i ndicates that the claimant’s condition was either rel ated
to a pre-existing condition or due to a newinjury fromJuly
2005. Such an obvious contradictions sinply underscores that
Dr. Mffitt’s opinion was entirely specul ati ve and desi gned
to help the respondents in litigation. As such, it should be
gi ven no wei ght.

Addi tionally, when review ng the nedical records
t hensel ves, it is apparent that the claimant sinply did not

have a synptomatic back until he was involved in the
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conpensabl e injury. Specifically, while the claimant had
received treatnent for his back in 2001, he was rel eased,
able to return to work, and had not received treatnment for
some two years as of the tinme of the conpensabl e acci dent.
This is significant in that it shows that while the claimnt
had pre-existing back degeneration, he sinply did not
require treatment until the tinme of the conpensable injury.
It is also inmportant to note that Dr. VanOre treated the

cl ai mant during 2001, and therefore was well equipped to
determ ne whether the claimant’s condition was new or
whether it was related to his pre-existing condition.

It is equally inportant to note that while the
clai mant was reporting to his physical therapist that his
pain was inproving, his treating physicians, during the sane
period of time, still believed the claimnt would require
ongoing care in the formof pain nmanagenent. Likew se, the
claimant al so reported to the therapist that while he was
not suffering frompain on a daily basis, he still had pain
sporadically. Accordingly, it is sinply an error of fact to

now concl ude that because the clai mant was placed at M and
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reported on occasion that he had little pain, he did not
need further medical care.

The Majority further argues that the surveillance
tape of the claimant denonstrates that the claimant is not
in need of treatnent in the formof pain managenent.

However, | nust disagree. | find that it is sinply not in
the Comm ssion’s best interest to support a policy that if
sonmeone is able to performdaily activities but requires
occasi onal nedication, they should be denied benefits. In
fact, to deny necessary treatnment in the formof pain
managenent sinply results in injured workers being unable to
get necessary care in order for themto be able to
successfully return to work. Such a policy is not consistent
with the intent or purpose of workers’ conpensation statutes
and shoul d not be pronoted.

In this particular instance, there is no dispute
that the claimnt actively engaged in various activities
whi | e bei ng taped. Though the respondent argues that his
activities are consistent with a “faker”, | find that it is

sinply nore credible that the clai mant has sone days where
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he experiences nore pain than others. If anything, the
claimant’ s di sclosure that he does not stay in constant
pain, in ny opinion, makes himnore credible because it
illustrates that he is not sinply lying in order to nmake
hi nsel f appear nore debilitated than he actually is.

The claimant has clearly and consistently
mai ntai ned that his pain ebbs and flows. He has al so been up
front that on days his pain does not exist or is mnimal. In
fact, even when being treated by Dr. Mffitt the claimant
was forthright in admtting that his pain was not present
all the tine. Likewise, at the time of the hearing, the
claimant testified that he does not take pain nedication al
the tine, but that on occasion he would “flare up” and use
t he nedi cation because it hel ped. This testinony is
consistent with the accounting of synptons the clai mant
gave to physicians when receiving treatnment. Likew se, it
shows that sinply because he was able to be active on one
occasion, that does not reflect his abilities on a continual
basis. As | have previously indicated, the respondents seem

to argue that if one engages in any activity then they
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shoul d be precluded fromreceiving mai ntenance nedi cati on.
Yet, that is sinply not |ogical as nost conditions do not
result in one being unable to engage in any activity or to
require constant nedication. In fact, to find that
respondents are only liable for maintenance nedication in
such instances only serves to encourage workers to engage in
synpt om magni fication so they can receive legitimte and
necessary medication. This is something that clearly cannot
be encour aged.

In short, | find that the claimant has net his
burden of proof in showing entitlenent to treatnent in the
form of pain managenent. The claimant’s injury and pernanent
impairment rating were stipulated to by both parties and the
claimant is now sinply requesting treatnment for the
adm ttedly conpensable injury. Two physicians have opi ned
that the claimant’s need for treatnent is related to the
conpensable injury and is reasonably necessary. That is
consistent wth the evidence showi ng that while the clai mant
is not in constant pain, he does require treatnment for such

occasionally. In contrast, Dr. Mffitt, who only saw t he
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cl ai mant on one occasion, at the request of the respondents,
and in contradiction to the claimant’s treating physicians
has i ndicated an inherently contradictory opinion that the
claimant’s need for treatnent is due to a pre-existing
condition. Ironically, he then indicates the claimant’s
condition could be due to an aggravation in July 2005.
Certainly the opinion of Dr. Mdffitt should be accorded no
wei ght, given the fact that even the respondents acknow edge
that the claimnt has |asting inpairnent.

For the aforenentioned reasons, | mnust

respectfully dissent.

PH LI P AL HOOD, Conm ssi oner



