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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO F511949

NI CHOLAS WEBBER, EMPLOYEE CLAI MANT
DI EBOLD, | NC., EMPLOYER RESPONDENT
ZURI CH AMERI CAN, | NSURANCE CARRI ER RESPONDENT
CRAWFORD & COMPANY, TPA RESPONDENT

OPI NI ON FI LED OCTOBER 29, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDD E WALKER, JR ,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE CAROL WORLEY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed April 19, 2007. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of this claim

2. On all relevant dates, including Cctober
14, 2005, the rel ationship of enployee-
enpl oyer carrier-third party adm ni strator
exi sted between the parties.
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3. On appropriate dates, the clai mant earned
wages sufficient to entitle himto weekly
conpensation benefits of $466.00 for total

di sability and $350.00 for permanent partia
di sability.

4. On or about Cctober 14, 2005, the clai mant
sust ai ned a conpensable injury to his | unbar
spine, in the formof a herniated disc at L5-
S1 with resulting nerve root inpingenent.
Specifically, the claimant has established

t he actual existence of this physical injury
by nedi cal evidence, which is supported by
obj ective findings. He has further proven by
the greater weight of the credible evidence
that this particular injury arose out of and
occurred in the course of his enpl oynent,
caused internal physical harmto his body,
and i nvolved his “back”. He has al so proven
that this conpensable injury was the major
cause of his need for nedical treatnment and
the maj or cause of his tenporary tota

di sability.

5. The nedical services provided to the
claimant for his conpensabl e |unbar injury by
and at the direction of personnel at the
Cornerstone Fam |y Medical Cinic and by and
at the direction of Dr. Arthur Johnson
represent reasonably necessary nedi cal

servi ces, under Ark. Code Ann. 811-9-508.
Subj ect to the provisions of this subsection,
the expense of these services is the
liability of the respondents herein, subject
to the Comm ssion’s nedical fee schedul e.

6. The claimant has been rendered tenporarily
totally disabled as a result of his
conpensabl e lunbar injury for the period
begi nni ng Cctober 20, 2005, and conti nui ng

t hrough at | east February 20, 2006.
Specifically, the claimant has proven by the
greater weight of the credi ble evidence that
during this period, he continued within his
heal ing period fromthe effects of his
conpensabl e injury and was rendered totally
di sabled as a result of this injury.
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7. The claimant has received group disability
benefits that would coincide with the

wor kers’ conpensation benefits herein

awar ded. Pursuant to Ark. Code Ann. 811-9-
411, the respondents would be entitled to an
of f-set or reduction for such benefits, but
must place in reserve an anount equal to this
of fset or reduction.

8. The respondents have deni ed the occurrence
of any conpensable injury to the claimnt’s
back or |unbar spine and have controverted
this claimin its entirety.

9. A reasonable fee for the claimant’s
attorney woul d be the maxi num statutory
attorney’s fee on all controverted benefits
herein and hereinafter awarded directly to
the clai mant.

W have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credi ble evidence, correctly
applies the law, and should be affirnmed. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe April 19, 2007,
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conmm ssion

on appeal .
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Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9- 809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anmended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssi oner

Comm ssi oner MKi nney di ssents.
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DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opi nion finding that the clainmant proved by a
preponderance of the evidence that he sustained a
conpensabl e injury to his |lunmbar spine on or about
Oct ober 14, 2005. Based upon ny de novo review of the
record, | find that the claimant has failed to prove by
a preponderance of the evidence that he sustained a
conpensabl e injury to his |lunbar spine on or about
Cct ober 14, 2005.

The cl ai mant was enpl oyed by the respondent
enpl oyer as a service technician. In his job
responsibilities, the claimant was required to go to ATM
machi nes and service the equi pnent. The clai nant asserts
that he sustained a conpensabl e gradual onset back
injury on or about October 14, 2005.

In order to establish conpensability of an
injury, the claimant nust satisfy all the requirenments
set forth in Ark. Code Ann. 811-9-102 (Supp. 2005). See,

Reed v. ConAgra Frozen Foods, Full Conm ssion Opi nion,

February 2, 1995 (Cd aim No. E317744); see also, Hapney

v. Rheem Mg. Co., 342 Ark. 11, 26 S.W3d 777 (2000). If

the clai mant does not contend that the injury is the
result of a specific incident that is identifiable by

time and place of occurrence, then the clai mant nust
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show that the injury is a gradual onset injury under
Ark. Code Ann. §11-9-102(4)(A)(ii) through §11-9-

102(4) (A)(vi). In order to prevail on a gradual onset
claim the claimant nmust prove by a preponderance of the
evi dence that he sustained an injury causing internal
or external harmto the body which arose out of and in
the course of their enploynent and which required

medi cal services or resulted in disability or death. In
addition, the clainmant nust prove by a preponderance of
the evidence that the injury was the major cause of the
disability or need for treatnment. Ark. Code Ann. § 11-9-
02(4)(E)(ii)(Supp. 2005) Finally, the claimant nust
establish a conpensable injury by nedical evidence
supported by objective findings. Ark. Code Ann. 811-9-

102(4) (D); see also, Hapney, supra.

If an enployee fails to establish by a
preponderance of the credi ble evidence any of these
requi renents for establishing the conpensability of the
alleged injury, he fails to establish the conpensability

of the claimand the clai mnust be deni ed. Reed, supra.

In applying the controlling | aw under Act 796
of 1993 to the evidence in this case, the Conm ssion is
to strictly construe the Act. Ark. Code Ann. § 11-9-
704(c)(3). Under the gradual onset exception to the

speci fic incident requirenment, the clai mant nust
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establish a causal connection between his injury and his
enpl oyment by nedi cal evidence supported by objective
findings and he nust establish that his injury is the
maj or cause of his disability or need for treatnent.
The cl ai mant asserts that he sustained a back
injury at work. He is unable to state with specificity
when it happened therefore he is contending that he
sustai ned a gradual onset injury. On QOctober 14, 2005,
the claimant sent an email to his supervisor stating
t hat he was sick and would not be into work. The emi
sent to the clainmant’s supervisor, M ke Johnson, on

Monday, October 17, 2005, stated:

M ke,

| mout sick today, Had to call it a
day Friday afternoon in being to
sick to continue. I will return

t omorr ow Tuesday but coul d be sl ow.
| have an appointnent with the doc
this Thursday norning at 10/20/05

9: 00 there be running lots of tests.
Shoul d get out and back to work for
t he afternoon.

Thanks Ni ck Webber

When the cl ai mant was questioned at the hearing and
asked why he could not continue to work, he replied, “I
was basically feeling really ill with stomach and back

and real bad pains inny leg - right leg.”
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The cl aimant offered the excuse that the
reason why he told his supervisor that he was sick as
opposed to having a back injury was because he was
originally fromEngl and and they have different
term nol ogy. The claimant has been in the United States
for eight years and he also had a prior hernia claim
whil e working for the respondent enployer. The cl ai mant
testified that he actually told his supervisor with the
herni a he knew exactly what was wong with himand t hat
he needed treatnent.

Q Wth regard to the second

hernia, did you realize that you had
a work-related injury?

A Yes.
Q And when you called M ke
Johnson did you tell him --
Yes.
“I"ve hurt myself at work”?
Yes, | did.

. “And | would like to get
dical treatnent”?

| told himthat | had a hernia.
And needed to go to the doctor?

| needed to put up a claim

<> » > 30 » O »
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Unlike the claimant’s prior workers’
conpensation claim he arguably assuned his supervisor
could read his m nd when he said he was sick. He even
admtted he did not plan to file a claimfor his back
treatnent:

Q And when you sent this e-nmai

to M ke Johnson on Cctober the 17th
of 2005, did you indicate anywhere
in that e-mail that you wanted to go
get nedical treatnment for a work-

rel ated incident?

A | spoke to himon the phone.

Q You spoke to himon the phone
at that tine?

A Yes. | was a team | eader. |
spoke to Mke virtually daily.

Q Okay. As far as this e-mail is
concerned, which is what your
attorney has introduced here today,
did you put anything in there

i ndi cating that you thought you had
a work-related injury and needed to
get nedical treatnent?

A. | was sick.

Q Just answer ny question yes or
no.

A Defi ne the questi on.

A Did you in this e-mail put
anything in here that woul d indicate
that you wanted to get nedica
treatment associated with a worKk-
related injury?

A | thought | did.
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Q You said you had an appoi nt nent
with a doctor. Did you want themto
pay for it?

A No. | would pay for it. |
wasn’'t expecting workers’ conp to
even pay anything. They never did on
the first hernia.

Q Well, this wasn’t a hernia.
This was a back injury.

A. | under st and.

Q Vel |, were you expecting them

to pay for your back injury or your
knee injuries?

A. No. | didn't think that they
woul d.

Q Were you planning on filing a
wor kers’ conpensation claimat that
point in tine?

A. At that tinme, no.

While the claimant naintains in the testinony

cited above that he spoke to M ke Johnson follow ng the

e-mail,

M ke Johnson testified at the hearing and

indicated that the claimant did not tell himthat his

back was the reason for himtaking off work:

Q If you woul d, please, M Kke,

l et’s go back to Cctober of 2005,
and Cctober 14th, | believe, is the
date that he’s now cl ai m ng that
this occurred or culmnated. He's

i ntroduced an e-mail to you, |
think, that was dated Cctober 17th
of 2005.

A Uh- huh.
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Q Did you in fact see that e-mail?
A. | think I remenber it, uh-huh.

Q And when you got that e-nmai
what, if anything, did you
t hi nk about 1t?

A. | was under the inpression that
he was ill as flu, stonmach,
what ever, and needed to be off
wor k, and that’s comon. |
nmean, it happens with
techni cians. That’s just
sonet hing we deal wth.

Q And he indicated in his
testi nony today that he
actually tal ked to you about
that. Did you talk to hinf Do
you recall talking to hin®

A | don't recall it. W could
have had a conversation. | just
don’t specifically recall it.

Q In that conversation do you

recall himindicating anything
to you about probl ens
associated wth his back being
his reasoning for having to be
of f work?

A No.

The claimant also testified that he did not
report his alleged injury as being work-related until
Cct ober 27, 2005. \When asked what he told M ke Johnson
when he reported it, the claimnt replied, "That
basically | couldn’t work because of the things that
[the physician’ s assistant] had found and that basically

nore work woul d have really caused ne nore serious
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probl ens.” He supposedly then told his supervisor that,

“Basically getting in and out of ny truck,” was what
caused the back problem However, when M ke Johnson was
asked about the “getting in and out of the truck” issue,
he testified:

Q Up until the time that he had
surgery, which | think was --
t hi nk he said Decenber 16th of
2005, did he indicate to you
that he had a work-rel ated
injury associated with his
| ower back?

A. He had had the herni a
previously in the sumer and
had been off work on and off
due to sone of that, but | was
never aware about a back issue
until he started nentioning
about his knee and about - he
asked about getting a step
install ed, but that was early
on, though.

Q No, let’s talk about that step
for a few mnutes. They’ ve
i ntroduced sone pictures here
today of the truck, and he
I ndi cated that he was
conplaining on a regul ar basis
about wanting a step. Was that
because of problens with his
having with his back?

A. No. That was because of his
knee. He kept bunping his knee
and having problens lifting
hinsel f in and out of his truck
is the way | understood it.

Q Prior to Cctober the 28th,
which I think is when he
actually filed his claimor
reported his work-rel ated
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* % %

injury to the fol ks out at

Di ebol d, prior to that did he
ever nention to you that he was
having difficulty doing the
job, that it was hurting his
back or anything |like that?

No. Only his knee was where |

heard nost of the problens and
he - and that’s when he asked
about putting a step on and |

had told himto find one.

Did you ever tell himthat, no,
you woul dn’t put a step on
t here?

No.

When you say told himto find
one, why would you tell himto
do that?

Vell, we typically - that’'s a
technician’s responsibility is
t he upkeep and nai nt enance of
the truck, which would be - and
| just asked himto find one
aftermar ket that he coul d have
i nstall ed reasonably priced and
left it pretty well at that -
at his discretion.

And you all - or Diebold would

have rei mbursed himor paid for
it?

Sur e.

Did he ever have any
restrictions or nodifications
in his job associated with
probl ens that he was having
wi th his back?

No.
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A
hi s
A

Did he ever conme to you and go,
you know, “lI can’'t do this
anynore, getting in and out of
ny truck. My back is killing
ne” ?

No.

When he said he was having
probl ens getting out of his
truck, what part of his body
was he saying that was

bot heri ng hi n®

H s knees.

He never said anythi ng about

back?

No.

How many technicians did you

have out there?

Roughl y 40.

And that would be back in the
2005 era?

Uh- huh.

You need to say yes for the
record.

Yes.

Anyone el se out there have a
simlar problen?

No.

Anyone el se have problens with
their knees or their back
getting in and out of the
truck?
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A No.

The nedi cal records reflect that the clai mant
reported having problens with his right knee and back
since his hernia surgery in July. He denied the sane on
Cross-exam nati on:

Q Now, you had an MRI done, it
| ooks |i ke, Novenber the 2nd of
2005. Does that sound about
right?

A Yes.

And at that point intinme it

| ooks Iike you were reporting
to the Summt Medical Center
folks in Van Buren that you’ ve
had problenms with your | ower
back and your right knee since
you had hernia surgery back in
July. Is that what you told

t hen?

A No.

So they conme up with that
hi story how?

| don’t know.
Just made it up?

| don’t know.

O >» O >

Did you tell them about your
herni a surgery?

A. Yes. They needed to know t hat
bef ore they done the procedure
and MRI.
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A further review of the nedical records
reflect that the claimant was treated for his right knee
condition by Dr. Frankie Giffin. Dr. Giffin s note of
Novenber 28, 2005, reflected that the clai mant reported
the knee pain as being associated with getting in and
out of his truck and with trapping his knee in a door of
his pickup. It is also interesting to note that the
claimant told Dr. Giffin that on Cctober 17, 2005, he
had some right knee pain that “hurt nme all the tine.”
This is the exact sane date the clainmant sent the e-nai
to M ke Johnson, saying he was sick.

Wil e the claimant was sonmehow able to tell
Dr. Giffin what caused his knee problens, he did not do
t he sane when he started seeing Dr. Arthur Johnson for
his back. The claimant first saw Dr. Johnson Decenber
13, 2005, and conpl ai ned of problenms since Cctober of
2005 with no nention whatsoever of a work-rel ated
injury. While the clainmant has submitted a report from
Dr. Johnson dated January 4, 2007, saying that the
“repetitive activity” of getting in and out of the truck
nost likely contributed to his condition, this opinion
is not based on an accurate history. The cl ai mant never
testified to having to get in and out of his truck in a
repetitive manner; in fact, he described his job duties

as foll ows:
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| worked on ATMs, which is pretty

much like a mni vault, so basically

a |l ot of kneeling, squatting,

pi cki ng objects up fromthe floor, a

| ot of | adder work and basically

stretchi ng.

In my opinion, it takes conjecture and
speculation to find that the claimant injured his back
while getting in and out of his truck. The clai mant had
| ongst andi ng degenerative changes in his |unbar spine.
And, as we know, conjecture and specul ation, even if

pl ausi bl e, cannot take the place of proof. Ark. Dept. of

Correction v. dover, 35 Ark. App. 32, 812 S.W2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W2d 155 (1979); Arkansas Mt hodi st Hosp. v.

Adans, 43 Ark. App. 1, 858 S.W2d 125 (1993). The
claimant’ s supervisor could not recall the clainmnt ever
conpl ai ni ng about his back hurting getting in and out of
his truck; only that the claimnt’s knee bothered him
getting in and out of his truck. Therefore, when
consider all of the evidence in the record, | cannot
find that the clai mant proved by a preponderance of the
evi dence that he sustained a conpensable injury to his
back on or about Cctober 14, 2005. Accordingly, | must
respectfully dissent fromthe majority opinion finding

that the claimnt proved by a preponderance of the
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evi dence that he sustained a conpensable injury.

KAREN H. MKI NNEY, Comm ssi oner



