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Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE STEVEN R. McNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by HONORABLE WLLI AM C. FRYE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and Adopted.

OPINION AND ORDER

The cl ai mant appeal s from a deci sion of the
Adm ni strative Law Judge filed February 2, 2007.

The Adm ni strative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The enpl oyee-enpl oyer-carrier

rel ati onship existed on May 7, 2004 and

at all relevant tines.

2. The cl aimant sustai ned a conpensabl e
back injury on May 7, 2004.

3. The claimant’s average weekly wage is
$750. 00.
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4. The respondents controvert permanent
benefits.

5. The February 18, 2005 Adnministrative
Law Judge’s Opinion and the June 30,
2005 Full Comm ssion Opinion are | aw of
the case and res judicata.

6. The claimant’s tenporary total
disability benefits and attorney’'s fees
have been paid for the period from

May 28, 2004 to July 17, 2004.

7. The claimant has failed to establish
by a preponderance of the evidence that
he is entitled to any period of
tenporary partial disability or
tenporary total disability for any
period after his release to return to
[ight duty work on July 17, 2004.

8. The claimant has failed to establish
by a preponderance of the credible

evi dence that he sustained a conpensabl e
per manent anat om cal inpairnent as a
result of his admttedly conpensabl e | ow
back injury.

9. The cl ai mant has established by a

pr eponderance of the evidence that the
medi cal treatment he received at Boston
Rural Medical Health Center Inc. from
May 28, 2004 through Decenber 30, 2005
was reasonably necessary for treatnent
of the claimnt’s conpensabl e back
injury and conplications from non-

st eroi dal nedi ci ne.

10. The claimant has failed to establish
by a preponderance of the evidence in
the present record that pain managenent
is reasonably necessary for his
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conpensabl e | ow back injury at this
time.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conmm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

IT 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmi ssi oner Hood concurs, in part, and dissents, in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

The cl ai mant sustained an admttedly conpensabl e
injury on May 7, 2004. The Majority, by affirmng and
adopting the Admi nistrative Law Judge’ s opi nion, found that
the claimant proved by a preponderance of the evidence that
medi cal treatnent he received at Boston Rural Medical Health
Center Inc. from May 28, 2004, through Decenber 30, 2005,
was reasonably necessary for treatnment of the claimant’s
conpensabl e back injury and conplications from non-steroidal
medi ci ne. However, the Majority also found that the clai mant
failed to prove by a preponderance of the evidence that he
was entitled to tenporary total disability fromJuly 17
2004 to a date yet to be determ ned. The Majority al so found
that the claimant failed to prove by a preponderance of the
evi dence that pain managenent is reasonably necessary for
hi s conpensabl e | ow back injury. The Majority al so found
that the claimant failed to prove by a preponderance of the
evi dence that he sustai ned a pernmanent anatom cal
i mpairment. After a de novo review of the record, | find the

evi dence shows that the claimant is entitled to the
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requested nedical treatnent in the formof pain managenent
and to a permanent inpairnent rating. As such,
respectfully concur in part and dissent in part.

This first hearing on the present matter was held
on Septenber 21, 2004. At that first hearing, the claimnt
testified that he injured hinself on May 7, 2004.

W were working in Ral ston, Arkansas,

down in south Arkansas. And |’ d been

runni ng the dozer for Matt [Claimant’s

boss], and | was pulling himon - - he

was on a dozer and | was on a dozer, and

| was pulling him And | was turned
around, watching him and then, you

know, | was tw sting and turning, you
know. And, when | turned back around, |
just felt, you know, |ike a sharp pain

in ny back. Just, you know, all the way

down ny legs. And | got off and told

Matt | hurt ny back. And he coul d see,

you know, that | hurt ny back. And

that’s pretty much what happened t hen.

At the enmergency room C aimant received
medi cati on and underwent an x-ray. H's study resulted in an
inpression finding “irregularities... but an acute process
or specific cause for back pain is not definitively

appreciated.” Caimant was schedul ed for an MRl and referred

to Dr. Sarah Sullivan. d ai mant underwent an MRl of his
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| umbar spine on May 28, 2004. This study resulted in the

foll ow ng i npression:

Protruding disc at the L3-L4, L4-L5, and
L5-S1 I evels, nobst pronounced at the L4-
L5, where this causes central canal and
mld bilateral neural foram na
narrowi ng. The L3-L4 level indents the

t hecal sac, but it does not cause severe
central canal stenosis nor does it at

t he L5-S1 | evel.

These findings were called in to Dr. Sullivan.

Dr. Sullivan exam ned C ai mant on that same date,
May 28, 2004. She expl ained her understanding of Cainmant’s
MRI .

| felt it was consistent with his pain.

He has an L-3, L-4 indentation of the

t hecal sac and that can certainly cause

a lot of pain, cause it’s inpinging on

the nerve. At L-4, L-5 he has disc

herniation with foram nal narrow ng, so

| do feel that this could be a cause of

pai n al so.
Dr. Sullivan prescribed nedications and physical therapy,
and recomrended consultation with an orthopaedi ¢ surgeon.

Cl ai mant presented to Susan Housl ey for physical

t herapy on July 9, 2004. Anpong ot her observations, she noted
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a “slight increase in lunbar |ordosis.” She al so observed
“pal pabl e spasns present in (R) LB.”

Cl ai mant presented to Dr. Sullivan for a second
time on July 17, 2004. Cdaimant reported an inprovenent in
his pain, and that it had | ocalized “on the right side of
t he |l unbar spine approximately L5.” Dr. Sullivan found
“tenderness to pal pation” upon exam nation, but did not
report spasns. Claimant requested a release to light duty
work; Dr. Sullivan recalled: “lI was very concerned because
of the findings of his MRI. | felt he should not go back to
work but he really wanted ne to give hima rel ease, so |
gave himone for light duty only.”

Cl ai mant apparently attenpted to work from
July 19, 2004 until August 6, 2004. He had troubl e working;

t he respondent enpl oyer did not have “a whole | ot of
construction work that you can do that’'s really called |ight
duty....”

Claimant presented to Dr. Sullivan a third tinme on
August 7, 2004. He reported that “his pain is continuing. He
does have periods where he is w thout pain.” Upon

exam nation, Dr. Sullivan observed “tenderness to pal pation
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in the L3-L5 region. Sone soft tissue swelling is noted over
the spine itself.” She prescribed nedications, continuing
physi cal therapy, and |ight duty at work; once again, she
recommended an orthopaedic referral.

Cl ai mant again presented to the physical therapist
on August 10, 2004. This time, she noted “decreased | unbar
| ordosi s” and “[p] al pabl e spasm ng present throughout
(Rl unbar paraspinals.” She opined that Clainmant’s “[s]igns
and synptons appear to be consistent with diagnosis” of
“L3/ L4/ L5 herniated discs.”

At the hearing, Claimnt testified that he | ast
presented to Dr. Sullivan “last nonth,” and that all she can
do for himis provide pain pills. He confirnmed that he quit
seeki ng nedi cal treatnent because he has difficulty paying
for it. However, Dr. Sullivan testified that C ai mant woul d
have been seen regardl ess of his financial condition.

As to his current condition, Claimnt testified
that his back is “doing better, but if - - you know, if |
try to, you know, walk around a ot or do a lot during the
day, then it hurts at night, you know You can barely sl eep,

you know.” He reiterated upon cross-exan nation that
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“Is]onetimes it’s better than others. Sonetinmes | don’t have
it shooting down ny |egs.”

In her deposition, Dr. Sullivan expl ai ned that
Claimant’s disc at L3-4 indenting the thecal sac is
probl emati c, because “any touching of the thecal sac wll
cause pain.” She believes Claimant’s conplaints of pain to
be reasonabl e.

A. And he has not been what | would
consi der a major conplainer, he's tried
to go back to work and I don’t feel that
his conplaints of pain are out of |ine.

Q GCkay, and as far as his conplaints of
pain and the subjective conplaints, are
t hose consistent with the objective
findings that you see on that M
radi ol ogi st report?

A. If anything his pain should be worse,
fromreading the MR, but you know, as
we discussed, it’s hard to say whet her
this is an incidental finding but it’s
very, very consistent with his physical
findings. The pain is where it is shown
on the MR

Dr. Sullivan recommended a referral to an
ort hopaedi c surgeon “every tinme | saw him” Even now, “if he

was to call me and say | amstill having pain, | would say,
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| still recommend you see the orthopedic surgeon, | would
not require himto cone in for ne to send himto one.”

The Adm nistrative Law Judge in the first hearing
determned that the claimant did in fact sustain a
conpensabl e injury. The case was appealed to the Ful
Comm ssion where it was determ ned by on June 30, 2005, that
there were objective findings in the formof an MRl which
reveal ed protruding discs at three levels in the claimant’s
| umbar spine and a finding of nmuscle spasns.

The present natter cane before the Adm nistrative
Law Judge on Novenber 13, 2006 to determ ne additiona
tenporary total disability benefits, a permanent i npairnment
rating, additional nedical benefits, and pain nmanagenent.

The claimant testified that he did not receive any
benefits fromDr. Sprinkle, and that he still has probl ens
with his back. The claimant testified that he has good days
and bad days and that sone days are better than others, but
essentially his synptons had not changed.

Dr. Sprinkle began treating the claimnt in
Decenber of 2004. Dr. Sprinkle is a physician specializing

i n non-operative care of the spine and el ectrodi agnostic
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testing. In a note dated February 9, 2006, Dr. Sprinkle
not ed:

| last saw himin March of 2005. He had
sonme degenerative changes and an annul ar
tear at the first visit which was
Decenber 7, 2004. He hurt his back
operating a bulldozer. He had an MRl in
Sept enber of 2004. He had sone
degenerative changes at L3-4, L5-S1 but
not severe. He is still having back
pain. It is going to his left leg and

| eft thigh. W need to make sure there
is no significant disc herniation there
with an MRI. The trigger point injection
helped a little bit. He tried Cel ebrex
wi th no response.

However, Dr. Sprinkle' s inpression was that the clai mant
suffered from | unbar degenerative disc disease, a |unbar
strain, lunbar nyofascial pain, and |unbar annul ar tears.
Dr. Sprinkle also ordered an MR

Anot her MRl was performed on February 14, 2006.
Dr. Al Al exander, a radiologist, reviewed the results of the
MRI, noting that the claimnt suffered:

Moder ate spinal stenosis at L3-4 due to

bul gi ng di sk and posterior el enment

hypertrophy.

Smal | -t o-noderate central disk

herni ation at L5-S1 which extends into
the anterior epidural fat and abuts the
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anterior surface of the thecal sac, but
does not cause nerve root inpingenent.

Bul gi ng disk at L4-5 slightly nore

prom nent to the right of mdline.
Despite these findings, Dr. Sprinkle assessed the clai mant
with a 0% i npairnment rating.

The AMA GQuides to the Eval uati on of Per nanent

| mpai rment, (4'" Ed. 1993) was introduced i nto evidence.

Tabl e 75 of the CGuides, page 113 provides a 5% rating for
the first inoperative disc and an additional 1% for each
addi tional |evel.

The Majority found that the claimant failed to
prove by a preponderance of the evidence that pain
managenent is reasonably necessary for his conpensable | ow
back injury, and that the claimant failed to prove by a
preponderance of the evidence that he sustained a pernanent
anatom cal inpairnment. The Majority’ s findings are sinply
not consistent with the Full Comm ssion’s previous finding
that the clai mant sustained protruding discs at three |evels
in the claimant’s | unbar spine, which would |ead to the
reasonabl e conclusion that the claimant should be entitled

to pain managenent for this conpensable injury.
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Additionally, the Majority erroneously disregarded the Ful
Comm ssion’s finding that the clai mant sustai ned protruding
discs at three levels in the claimant’s | unbar spine and
failed to assign an inpairnent rating.

First, the claimant is entitled to reasonable and
necessary nedical treatnent for his conpensable injury.
| njured enpl oyees nust prove that nedical services are
reasonably necessary by a preponderance of the evidence;
however, those services may include that necessary to
accurately diagnose the nature and extent of the conpensabl e
injury; to reduce or alleviate synptons resulting fromthe
conpensable injury; to maintain the |evel of healing
achieved; or to prevent further deterioration of the damage
produced by the conpensable injury. Ark. Code Ann. 8§

11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W2d 593 (1995); and_See Artex

Hydr ophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W2d

The Court of Appeals has noted that even if the healing
peri od has ended, a claimant may be entitled to ongoing
medi cal treatnent if the treatnent is geared toward

managenment of the clainmant’s conpensable injury. See,
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Patchell v. WAl-Mart Stores,Inc., 86 Ark App. 230; 184

S.W3d 31, (2004), citing Pippin, supra. Furthernore, this

Comm ssion has found that, treatnment intended to help a
clai mant cope with chronic pain attributable to a
conpensabl e injury may be reasonabl e and necessary. See,

Maynard v. Belden Wre & Cable Conpany, Full Wrkers’

Conmpensati on Comm ssion Qpinion filed April 28, 1998

(E502002); See also, Billy Chronister v. Lavaca Vault, Ful

Wor kers’ Conpensation Comm ssion opinion filed June 20, 1991
(CaimNo. 704562). 845 (1983). Additionally, a claimant
does not have to support a continued need for nedical

treatment with objective findings. Chanber Door |ndustries,

Inc. v. Graham 59 Ark. App. 224, 956 S.W2d 196 (1997).
The claimant’s testinony reveals that his synptons
have not changed since the injury. The claimant testified
that he did not receive any benefits fromDr. Sprinkle, and
that he still has problems with his back. The cl ai mant
testified that he has good days and bad days and that sone
days are better than others, but essentially his synptons
had not changed. As such, he is in need of treatnent geared

toward pai n nanagenent to reduce or alleviate synptons
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resulting fromthe conpensable injury. Additionally, pain
managenent will aid the claimant in coping with the chronic
pain attributable to a conpensable injury. As pain
managenent i s reasonable and necessary, the Majority erred
in not awarding this reasonabl e and necessary nedi cal

treat ment.

Second, the claimant is entitled to an inpairnent
rating, and the Majority erroneously disregarded the Ful
Comm ssion’s previous findings in denying an inpairnent
rating. C ai mant underwent an MRl of his |unbar spine on
May 28, 2004. This study resulted in the foll ow ng
i npr essi on:

Protruding disc at the L3-L4, L4-L5, and

L5-S1 |l evels, nobst pronounced at the L4-

L5, where this causes central canal and

mld bilateral neural foram na

narrowi ng. The L3-L4 level indents the

t hecal sac, but it does not cause severe

central canal stenosis nor does it at

the L5-S1 | evel.

On June 30, 2005 the Full Comm ssion determ ned that there
were objective findings in the formof an MR which reveal ed

protruding discs at three levels in the clainmant’s | unbar

spine and a finding of nuscle spasns. In the present matter,
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the Majority ignored this finding. Rather, the Majority
incorrectly relied on Dr. Sprinkle s assessnent that the
claimant did not sustain an inpairnment rating.

Dr. Sprinkle is not credible and therefore his
opi ni on shoul d not hold any weight. Dr. Sprinkle is not
credible due to the fact that even though the MRl in 2004
and 2006 established that the claimant had protrudi ng di sks
at the L3-L4, L4-L5, and L5-S1 levels, he determ ned that
the claimant only suffered from | unbar degenerative disc
di sease and a |unbar strain. Dr. Sprinkle was hired by the
respondents and it is painfully obvious that he did not
assign an inpairnent rating due to the fact that the
respondents did not want himto assign the claimnt an
inpairnment rating. Dr. Sprinkle deliberately ignored the
objective findings fromthe MR in order to cone to the
respondent’s desired results. As such, the Majority erred in
relying on his opinion.

The Conmmi ssion has the power to assign an
inmpairment rating on it’s own. In the present case, under
the GQuides, the claimant is entitled to a 7% i npai r nent

rating. Relying on Johnson v. General Dynanmics, 46 Ark. App.
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188, 878 S.W2d 411 (1994), the Court of Appeals held in

Pol k County v. Jones, 74 Ark. App. 159, 47 S.W3d 904 (2001),

t hat the Comm ssion was authorized to assess its own
inmpairment rating rather than rely solely on its

determ nation of the validity of ratings assigned by

physi ci ans. Specifically, this court in Polk County stated
t hat:

The Wbrkers’ Conpensation Act of 1993
directed the Comm ssion to adopt an

i mpai rment rating guide to be used in

t he assessnent of anatom cal inpairnent,
and the Conmi ssion adopted the AVA
Guides. Thus, in all cases where
entitlement to a permanent inpairnment is
sought by the clainmant but controverted
by the enployer, it is the Comm ssion’s
duty to determ ne, using the AMA Guides,
whet her the claimant net his burden of
proof. This being the case, we hold that
t he Conm ssion can, and indeed, should,
consult the AVA Guides when determ ni ng
t he exi stence and extent of permanent

I mpai rnment, whether or not the rel evant
portions of the Guides have been offered
i nto evidence by either party.

Pol k County al so contends that the

Comm ssi on exceeded the scope of its
authority when it assessed its own

I mpai rent rating rather than relying
solely on its determ nation of the
validity of ratings assigned by

physi cians. We disagree. It is the duty
of the Conmission to translate evidence
into findings of fact._Johnson v.
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Ceneral Dynamics, 46 Ark. App. 188, 878
S.W2d 411 (1994). In the instant case,
t he Conmi ssion was aut horized to decide
whi ch portions of the nedical evidence
to credit, and translate this nedical
evidence into a finding of permanent

i npai rment using the AMA Guides. Pol k
County, 74 Ark. App. at 164-65, 47
S.W3d at 907-08.

The AMA GQuides to the Eval uati on of Per manent

| mpai rment, (4'" Ed. 1993) was introduced i nto evidence.

Tabl e 75 of the CGuides, page 113 provides a 5% rating for
the first inoperative disc and an additional 1% for each
additional level. The claimant, in the present case, has
protrudi ng discs at the L3-L4, L4-L5, and L5-Sl1 levels. As
such, the claimant is entitled to 5% for the first disc, 1%
for the second disc, and 1% for the third disc, for a total
of a 7% inpairnent rating. The Majority therefore erred as a
matter of law in not relying on the previous findings of the
Ful | Comm ssion and not assigning an inpairnment rating, when
clearly the claimant is entitled to one.

In conclusion, | concur with the Majority’s
opinion that the claimant proved by a preponderance of the
evi dence that medical treatnent he received at Boston Rural

Medi cal Health Center Inc. from May 28, 2004, through



Watts - F405776 -19-

Decenber 30, 2005, was reasonably necessary. However, | find
that the claimant established by a preponderance of the
evidence that he is also entitled to reasonabl e and
necessary nedical treatnent in the formof pain managenent
and that he is entitled to a 7% i npai rnent rating.

For the aforenentioned reasons, | nust

respectfully concur in part and dissent in part.

PH LIP A HOOD, Conm ssioner



