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Cl ai mant represented by the HONORABLE LEWS E. RI TCHEY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY J. DEMORY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirnmed and Adopted.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge filed March 9, 2006. 1In said
order, the Adm nistrative Law Judge made the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers’ Conpensation

Comm ssion has jurisdiction of the parties
and subject matter of this claim
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2. Pursuant to the stipulations of the parties
and the record, the enploynment relationship
existed at all pertinent tines; the claimant
sust ai ned a conpensable injury to her | ow
back]| . ]

3. The preponderance of the evidence shows
that, as a result of her conpensable injury,
t he cl ai mant has sustai ned anat om cal
i mpai rment in an anount equal to 11%to the
body as a whol e.

4. The preponderance of the evidence shows that
the claimant is entitled to additional
reasonably necessary mnedi cal and rel ated
services, specifically including her
conti nued nenbership at the North Little
Rock Athletic Cub and massage therapy, as
recommended by her treating physician.

5. The respondents have controverted the
paynment of benefits hereinafter awarded and
the claimant’s attorney is entitled to the
maxi mum statutory attorney’s fee thereon,
payabl e one-hal f by the claimant and one-
hal f by the respondents.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a

pr eponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings made by
the Adm nistrative Law Judge are correct and they are,

t herefore, adopted by the Full Comm ssion.
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W therefore affirmthe March 9, 2006 deci sion of
the Adm nistrative Law Judge, including all findings of fact
and concl usions of law therein, and adopt the opinion as the
deci sion of the Full Conm ssion on appeal.

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Admnistrative Law Judge's
decision in accordance with Ark. Code Ann. 811-9-809 (Repl
2002) .

Since the claimant’s injury occurred prior to
July 1, 2001, the claimant’s attorney’s fee is governed by
the provisions of Ark. Code Ann. 811-9-715 as it existed
prior to the anmendnents of Act 1281 of 2001. Conpare Ark.
Code Ann. 811-9-715(Repl. 1996) with Ark. Code Ann. 811-9-
715 (Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, clainmant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance wth Ark. Code Ann. 811-9-715(b) (Repl. 1996).

IT IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner
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Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opi nion finding that the claimant sustained an anatom cal
i mpai rment in an anount equal to 11% and that the a
continued nenbership at the North Little Rock Athletic O ub
and nmassage therapy are reasonabl e and necessary nedi cal
treatnment in connection with her July 15, 2000, conpensabl e
injury. Based upon ny de novo review of the entire record,
find that the claimant has failed to prove by a
preponderance of the evidence that she sustained an
anatom cal inpairnment greater than 6% to the body as a whol e
or that a continued nmenbership at the North Little Rock
Athletic Cub and nassage therapy are reasonabl e and
necessary nedical treatnment in connection with her
conpensabl e injury.

The facts of this claimare not in dispute. The
cl ai mant sustained a m nor conpensable injury to her |ow
back on July 15, 2000, when she was hel ping a patient in a
wheel chair. The claimant received treatnent from Dr.

Wl liam Joseph and was initially diagnosed with a | unbar
strain. The claimant was referred to Dr. John WIlson, an

ort hopedi ¢ surgeon, who exam ned the clai mant on August 15,
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2000. Dr. WIlson concurred in the clainmant’s diagnhosis of

| unbar strain and opined that the claimnt did not have

obj ective evidence of pernmanent inpairnment. By January of
2001 the clai mant canme under the care of Dr. Kenneth
Rosenwei g and Dr. Kevin Collins. Throughout her treatnent

wi th these physicians, the claimnt’s diagnosis of |unbar
strain did not change. Dr. Collins treated the clai mant

t hrough July of 2001 with nedication and physical therapy.
An MRl performed on July 9, 2001, was read by the
radi ol ogi st as depicting inpingenent of the right sided L3
nerve root related to disc extrusion and mld hypertrophy of
the articular facets, a broad-based disc bulge at L4/5, and
pseudoarthrosis to the left of mdline at the |unbosacral
junctions related to hypertrophy of the transverse process.
(This report was not introduced into evidence at the nost
recent hearing but was introduced at a previous hearing and
was addressed in the May 10, 2002, Adm nistrative Law Judge
opi nion which was affirnmed and adopted by the Ful

Comm ssi on on Novenber 20, 2002. The May 10, 2002,

Adm ni strative Law Judge opi nion and the Novenber 20, 2002,
Ful I Comm ssion opinion were made exhibits to the records.
Al t hough the respondents requested that the previous
transcript be made a part of the record in their Prehearing

Questionnaire filing, nothing was said at the hearing about
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this matter.) In his July 16, 2001, clinic note,
Dr. Collins assessed the claimant’s MRl as evidencing a
herniated disc to the right at L-3, with no comment
regarding the other levels in the claimnt’s |unbar spine.
Dr. Collins further noted that he was running out of options
for the claimant and deferred to Dr. Mycek, a pain
specialist wwth whom he practices, wth regard to any ot her
treatnent. The record reflects that the clai nant was seen by
Dr. Carl Covey, who adm nistered bilateral |unbar facet
bl ocks at L3/4, L4/5, and L5/S1 on August 25, 2001.

The cl ai mant was seen by Dr. Mcek in the fall of
2001. As noted in the May 10, 2002, Adm nistrative Law Judge
opi nion, Dr. Mcek perfornmed diagnostic |unbar facet bl ocks
on August 29, 2001. The claimant’s reduction in pain from
t hese bl ocks was not great enough to indicate that the
cl ai mant woul d benefit from radi of requency | esioning of the
| unbar facet nerves. Dr. Mdcek ordered a diagnostic
di scogram to determ ne whether the claimnt m ght have an
annul ar tear. Respondents controverted the di scogram A
heari ng as to whether the di scogram constituted reasonable
and necessary treatnent was conducted on February 19, 2002.
In an opinion filed May 10, 2002, the Adm nistrative Law
Judge found that such diagnostic treatnment was reasonabl e

and necessary and awarded a di scogramfor the claimnt. The
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Ful | Commi ssion affirmed and adopted the Admi nistrative Law
Judge’ s opinion. The di scogram was perforned on January 31,
2003. This procedure reveal ed evidence of an annul ar tear at
L3/4 and L4/5. Likew se, an MRl was perforned on January 31,
2003, which reveal ed degenerative disc di sease and
degenerative annular tears at L3/4 and L4/5.

After conducting these diagnostic tests, Dr. Mocek
wote in his February 13, 2003, office report:

There is no question that Ms. Shirley
Wal ker has pain in her back com ng from
this L3-4 and L4-5 disc. Both of these
di scs were painful on injection. Both
appeared grossly abnormal. These annul ar
tears can be very painful and the disc
chem cals that |eak out of the discs are
very acidic and inflane the nerves and
can cause chronic pain in the back. The
best procedure we have to offer her for
relief of this pain is arthroscopic

assi sted di skectoney and deconpressi on
of the L3-4 and L4-5 discs. W have a
smal | scope about the size of a nunber 2
pencil, same technol ogy as the

art hroscope for the knee, where we can
actually renove the herniated disc

ti ssue and di seased tissue and seal off
the tears with a | aser. The patient has
about a 75% chance of relief of the back
and bilateral hip pain with the
procedure. The procedure should relieve
at | east 50% of the pain, although she
could be having sone pain fromthe
arthritis in her back as well. |

di scussed the risks and benefits of the
procedure with the patient....
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At the respondent’s request, the clai mant obtai ned
a second opinion fromDr. Scott Schlesinger on May 30, 2003.
In his report of that date, Dr. Schl esi nger opined:

| have reviewed the MR di scogram on Ms.
Shirley Wal ker than (sic) was done on
1/3/03. | feel that the findings of
degenerati ve changes at L3-4 and L4-5
and diffuse annular tear on this M are
consistent with my previous | ME report.

| do not feel that this patient would
benefit fromany sort of surgical

i ntervention ained at these degenerative
changes. | do not feel in any way that
this MR discogramstudy is indicative
that she would benefit from any surgical
intervention. As before, | think she has
reached maxi num nmedi cal i nprovenent and
| do not fell that further aggressive
care is warranted. | state this with a
reasonabl e degree of medical certainty.

Since Dr. Schlesinger specifically referred to his
previous IME, a review of this IME report is crucial to a
full understanding of the facts. In their Prehearing
Questionnaire filing, the respondents specifically |isted
the transcript fromthe February 19, 2002, hearing as an
exhibit to the nost resent hearing. Although it was not
specifically nentioned as an exhibit at the Decenber 9,
2005, hearing, | find that the transcript fromthe first
hearing should be nmade a part of the record. Accordingly, I
have bl ue-backed the transcript fromthe February 19, 2002,

hearing and made it a part of the record fromthe
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Decenber 9, 2005, hearing. In his I ME report dated

Novenber 8, 2001, Dr. Schl esinger stated:

Cat hey on July 29, 2003. After review ng her nedical

records,

| have read the MR scan of the |unbar
spi ne. She has degenerative changes and
m ni mal bul ges at the L3-4 and L4-5

| evel s. These appear to be | ongstanding
changes and al nost certainly not the

result of any acute traunma. | disagree
with the radiologist’s interpretation.
Dr. Frail is not a neuroradiol ogi st and

| do not believe there is a disc

herni ati on. She has a generalized bul ge
at the L3-4 and L4-5 level, but there is
no nerve root conpression despite his
report. Cinically she has no nerve root
conpressi on as she has no sciati ca.
There is nothing to do froma

neur osurgi cal standpoint. | believe she
has reached maxi num nedi cal healing from
her “injury”. | do not believe in |unbar

fusion for the pain, so | do not believe
from a neurosurgi cal standpoint that

| unbar di sography is indicated. There
are surgeons who perform | unbar

di scography and lunbar fusion for back
pain, but the results in this patient
popul ation are terrible and | certainly
could not recommend this. | would
reconmend that she undergo a functional
capacity eval uation, which we can
schedule if you desire, at the Arkansas
Speci alty Physical Therapy Center. |

wll release her to return to work with
the [imtations as outlined in a
functional capacity evaluation. | don’t

think any further medical or surgical
consideration is indicated.

The cl ai mant was al so evaluated by Dr. Steven

obtaining a thorough history fromthe clai mant,

and
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conducting a physical exam nation of the claimant,
Dr. Cat hey opi ned:

it is my opinion that Ms. Wl ker’s
continued conpl aints of |ow back pain
stem from degenerative |unbar disc
di sease with associ ated facet
osteoarthrits. Al though Ms. Wal ker
deni es any previous history of |ow back
pain or injury prior to the 07/15/2000
event, these degenerative changes,
including the “annual ar tears” are
oftenti mes common in otherw se
asynptomati c individuals of her age. It
is therefore inpossible to say to any
degree of nedical certainty, that the
structural changes noted on her
subsequent MRl scans were directly
related to the occupational injury of
July 15, 2000, although the possibility
exists that they are. | do not believe
Ms. Wal ker is a candidate for
traditional surgical intervention such
as |unbar diskectony, spinal fusion,
etc. As far as the indications for
“art hroscopi c-assi sted deconpression,” |
have absolutely no experience with this
type of procedure. Sonetinmes the only
way to know if such intervention is
beneficial is to take a “try it and see”
approach. It is however, ny opinion,
that Ms. Walker is going to be extrenely
di sappointed with the results of this
proposed surgical procedure. | certainly
have been di sappointed with the outcone
when sinpl e di skectony is performed for
chronic | ow back pain in the context of
degenerative lunbar disc disease. This
appears to be consistent with Dr. Scott
Schl esi nger’ s opi nion rendered on
Novenber 8, 2001. Furthernore, | share
Dr. Schl esinger’s disdain for |unbar
di skography. | also do not believe from
a neurosurgi cal standpoi nt di skography
is indicated. As | have stated before,
all of the information supposedly
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obtained from Ms. Wl ker’ s di skography
was al ready apparent on her initial M
scan. Unfortunately, | am not aware of
any additional conservative treatnent
that m ght be beneficial. One possible
opti on however, would be the use of the
“MedX’ program of spinal rehab and
stabilization. This would certainly seem
a preferable option to the proposed

art hroscopi ¢ procedure envi sioned by
Dr. Mocek

In addition to perform ng an | ndependent Medi cal
Eval uation regarding the claimant’s proposed treatnent,
Dr. Cathey al so assigned the claimant a 6% per nanent

anatomi cal inpairnment rating and stated that the clai mant

was at maxi num nedi cal i nprovenent at the tinme of his

evaluation. Finally, Dr. Cathey stated, “...1 anticipate
Ms. Wal ker will always have a perception of chronic | ower
back pain.”

The record contains a letter fromDr. Mycek dated
August 11, 2003, wherein he further explained the proposed
art hroscopi c assi sted di skectony procedure he had
recommended for the claimant. Mst interestingly, Dr. Mpcek
cited his experience of about 90% of his patients undergoi ng
this procedure experience relief fromleg pain. The
operative report was not introduced into evidence, however a
February 10, 2004, followup patient visit note reveal s that

t he clai mant underwent the two | evel arthroscopic diskectony
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and that she experienced pain relief in her |ow back and
hips. In addition, this report indicates that the clai mant
conpl eted four MedX treatnents and had returned to work. By
the March 23, 2004, followp report, Dr. Mcek noted that
the claimant had conplete resolution of right |eg pain, but
continued to have sone residual back pain and that the
cl ai mant was not taking any narcotic pain nedications.
Moreover, Dr. Mocek noted that he was very pleased with the
claimant’ s response fromthe surgical procedure. It was at
this time that Dr. Mcek first made nmention of pool therapy.
In his June 15, 2004, followp patient report, Dr. Mcek
noted the claimant’s residual back pain and stated:
|’mextrenely pleased with the patient’s

response to the arthroscopi c di skectony

procedure. W will continue the water

therapy since the patient states it

really hel ps her. | suspect the residual

back pain is comng fromarthritis. She

cannot take anti-inflammatories due to

peptic ul cer disease.

Dr. Mocek continued to prescribe “pool therapy”
and continuing at the North Little Rock Athletic Cub in his
foll omup exam nations of the claimnt through Decenber 2,
2004. In the Followp Ofice Visit report dated February 17,
2005, Dr. Mocek recited the claimant’s history including

havi ng undergone “water therapy”. After exam ning the

claimant, Dr. Mycek noted:
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Patient has a history of discogenic

rel ated back pain at L3-4 and L4-5 disc
| evel s from di scography on 1-31-03. She
could still be having sonme pain fromthe
di scogenic rel ated pain. She al so has
severe di sc disease at L5, S1. W can
try to get a new MRl of the |unbar
spine. |If she does not have any central
herni ati ons the residual pain may be
com ng nostly from | unbar spondyl osis.
We do have sone treatnment for this;

di agnostic facet injections. If she gets
relief she would be a candidate for RF
denervation of the facet joint nerves
for prolonged pain relief.

Dr. Mocek ordered an MRl of the lunbar spine, and prescribed
non-steroidal anti-inflamatory and nuscle rel axers. No
menti on was made follow ng this exam nation of continuation
of “water therapy.” After reviewing the new MRl results,
Dr. Mocek specifically stated in his April 4, 2005, Followp
report:

it appears fromthe patient’s new MRl of

the lunbar spine that there are no new

disc herniations. Al of the painis

likely comng fromthe |unbar facet

arthritis in conbination with the

resi dual di scogenic back pain. W can

try lunbar facet denervation bilaterally

fromL3, L4, and L5. This would be the

| ast procedure | have to offer her to

get rid of some nore residual back pain.

Dr. Mocek recomended scheduling the claimant for
t he radi o frequency denervation procedure and prescri bed

pain, anti-inflammtory, and nuscle rel axer nedications.
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Again, Dr. Mcek did not recomrend “water therapy” at that
time; however, a prescription which including anong ot her
things to “continue to otherwise @NLR Athletic C ub” was
conpl eted and dated April 21, 2005. On April 29, 2005, the
cl ai mant underwent the previously recommended Radi o
frequency | esioning procedure at L4, L5, and S1.

The claimant was seen in followp fromthis
procedure on May 19, 2005. It is noted that in |less than
four weeks follow ng this procedure, the claimnt reported
to Dr. Mocek that she had been working double shifts and had
not noticed a decrease in her pain. Dr. Mcek specifically
restricted the claimant from working double shifts at that
time. Nevertheless, at her June 28, 2005, followp visit,
the clai mant again advised Dr. Mocek that she was working 16
hour shifts and could not detect any relief fromthe RF
denervation procedure.

The claimant returned to Dr. Kevin Collins on
July 19, 2005, to attain an inpairment rating. The record
does not reflect whether Dr. Collins reviewed all of the
claimant’s nmedi cal records fromthe claimant’s other
treati ng physicians since he last saw her in July of 2001.
Wth regard to her intervening treatnment, Dr. Collins nerely
noted; “She has had a total of three surgeries, two |evel.

She had an L3-4, L4-5 disc herniation with arthroscopy
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di sckectomy on 10-27-04.” Wth regard to the claimnt’s
continuing synptonms, Dr. Collins recorded conplaints which
were conpletely contrary to those noted by Dr. Mocek.
Specifically, Dr. Collins noted that the claimant continued
to conmplain of “chronic S1 pain, pain in right |ower
extremty.” Dr. Collins assessed the claimant with an 11%
per manent inpairnment rating based upon the DRE Category |1

of the GQuides to the Evaluation of Permanent | npairnment, 5th

edi tion.

A prescription note fromDr. Mycek dated
August 17, 2005, reflects a prescription for Physical
therapy for “Eval & TX + nmassage therapy.” The final report
fromDr. Mdcek which was introduced into evidence reveals
that the claimant continues on nedication therapy, obtained
tenporary relief fromtraction therapy, and was conti nui ng
to have difficulty sleeping due to back pain. Dr. Mcek
pl aced the claimant on a six nmonth return visit at that
tine.

| find that the claimant failed to prove by a
preponderance of the evidence that she is entitled permanent
partial disability benefits for an 11% anat om cal i npairnment
rating as assigned by Dr. Collins. Injured workers bear the
burden of proving by a preponderance of the evidence that

they are entitled to an award for a permanent physi cal
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i mpai rment. Therefore, when considering clains for permanent
physi cal inpairnments, the Commi ssion rnust inpartially weigh
all of the evidence in the record to determ ne whether the
preponderance of the evidence establishes that the worker
sust ai ned a permanent physical inpairment as a result of a

conpensable injury. Crow v. Wvyerhaeuser Co., 46 Ark. App.

295, 880 S.W2d 320 (1994). Physical inpairnents occur when
an anatom cal physiol ogical, or psychol ogi cal abnormality
permanently limts the ability of the worker to effectively
use part of the body or the body as a whole. Consequently,
an injured worker must prove that the work-related injury
resulted in a physical or psychol ogical abnormality which
limts the ability of the worker to effectively use part of
t he body or the body as a whole. Therefore, an injured
wor ker must prove that the work-related injury resulted in a
physi cal or psychol ogi cal abnormality which limts the
ability of the worker to effectively use part of the body or
t he body as a whol e. Mreover, in considering such clains,
t he Commi ssion must first determ ne whether the evidence
shows the presence of an abnormality which could reasonably
be expected to produce the permanent physical inpairnment
all eged by the injury worker. Crow, supra.

Wth regard to this determ nation, Ark. Code Ann.
8§ 11-9-704(c) (1) (Repl. 1996) provides that “[a]ny
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determ nation of the existence or extent of physical

i mpai rment shall be supported by objective and neasurabl e
physi cal or nental findings.” Act 796 of 1993 anended the
Arkansas Wrkers’ Conpensation Law to define objective
findings as “those findings which cannot cone under the
voluntary control of the patient.” Ark. Code Ann. 8§ 11-9-
102(16) (Supp. 1997). In addition, as anmended by Act 796,
medi cal providers, Adm nistrative Law Judges, and this
Comm ssi on cannot consider conplaints of pain when
determ ni ng physical or anatom cal inpairnent. |d.
Furthernore, the anended | aw provides that, “for the purpose
of maki ng physical or anatom cal inpairnent ratings to the
spine, straight-leg raising tests or range-of-notion tests
shall not be considered objective findings.”

Furthernore, Ark. Code Ann. 8§ 11-9-522(g) provides
that the Conm ssion shall adopt an inpairnent rating guide
to be used in the assessnent of anatom cal inpairnment and
specifically provides the guide shall not include pain as a
basis for the inpairnment. In conpliance with this statutory

mandat e, the Conm ssion adopted The AMA Guides to the

Eval uati on of Permanent | npairnent, Fourth Edition with the

enact ment of Commi ssion Rule 34. Rule 34 specifically

st at es:
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That The CGuides are adopted "excl usive
at any section which refer to pain and
exclusive of straight leg raising tests
or range of notion tests when naking
physi cal or anatom cal inpairnent
ratings to the spine."

The Conmi ssion has adopted the Guides and to the extent that

the Guides allow the use of subjective criteria for the

establ i shnment of an inpairment rating, the Guides nmust give

way to the statutory definition of objective findings as

defined by the CGeneral Assenbly. The portions of the Guides

whi ch are based upon subjective criteria cannot supersede
the statutory definition established by the General
Assenbly. Therefore, to the extent that there is a conflict,
the statutory definition as established by the General
Assenbly takes precedence over any subjective criteria set

forth in the QGuides.

Al t hough the clai mant underwent an arthroscopic
assi sted di skectony in August of 2003, the objective nedical
evi dence overwhel mng confirns that the claimnt did not
suffer froma herniated disc in her |unbar spine. As noted
by both Dr. Schlesinger and Dr. Cathey, the clai mant
suffered from degenerative changes and m ni mal bul ges at L3-
4 and L4-5, but she clearly did not exhibit any evidence of
di sc herniations. Moreover, the arthroscopic di skectony

procedure perfornmed by Dr. Mcek in Cctober of 2003, was
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only intended to address the annul ar tears found by
Dr. Mocek in the discogramperforned in January of 2003. In
recommendi ng this procedure, Dr. Mcek opined, “[t]he
patient has about a 75% chance of relief of the back and
bilateral hip pain with the procedure. The procedure should
relieve at | east 50% of the pain, although she could be
havi ng sone pain fromthe arthritis in her back as well.”

While Dr. Mocek noted in his followup reports
that the claimant received relief fromher leg pain, the
cl ai mant’ s physi ci ans never noted radi cul opathy during their
exam nations of the claimant. Dr. Schl esinger specifically
noted that the claimnt did not have “nerve root conpression
as she has no sciatica.”

Accordingly, | find that Dr. Collins’s

assessnment of an 11% anatom cal inpairnment rating based upon

DRE Lunbar Category IIl in the Quides to the Evaluation of

Per manent | npairnent, 5'" Edition is misplaced. First, Dr.
Collins utilized the wong edition of the GQuides. Second,

Dr. Collins specifically stated in assigning the inpairnent,
“...since the claimant had surgery, note m dway down

herni ated disc |l evel on the side that woul d be expected with
obj ective clinical findings associated wth radicul opat hy,
version of surgery for radicul opathy, now he is

asynptomatic...” As noted above, the clai mant possessed
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neither a herniated disc nor any objective clinical findings
associated with radi cul opathy. Therefore, | find even if
reliance of the 5" edition of the Guides were permssible,
it is inproper to rely upon this portion of the Guides in
assessing the claimant’s inpairnent. Likew se, under DRE
Category Ill for a Lumbosacral injury in the 4'" edition of
the Guides, the claimant fails to satisfy the criteria for
i npai rment .

Al though Dr. Cathey assessed the claimant with a
6% anat om cal inpairnment rating prior to the arthroscopic
assi sted di skectony procedure, this procedure was not
intended to address a herniated disc or radi cul opat hy, but
rat her annul ar tears and pain. The Guides do not provide
inpairnments for these conditions alone and of thenselves. |
find that Dr. Cathey nore adequately assessed the claimnt’s

inmpairment. The Guides to the Evaluation of Permanent

| npai rment, 4" edition, establishes a 5% anat om cal

| npai rment rating under the DRE Lunbosacral Category I1:
M nor I npairnment section for the follow ng conditions:

The clinical history and exam nation
findings are conpatible with a specific
injury or illness. The findings may
include significant intermttent or

conti nuous nuscl e guardi ng that has been
observed and docunented by a physician,
nonuni form | oss of range of notion
(dysmetria, differentiator 1 Table 71,

p. 109), or nonverifiable radicul ar
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conplaints. There is no objective sign

of radicul opathy and no | oss of

structural integrity.

As the clai mant never possessed any objective sign
of radicul opathy, and as the claimant never suffered froma
herni ated disc (only degenerative changes and m ni nmal
bulging), | find that DRE Category Il nore accurately
reflects the claimant’s physical condition. Wile Dr. Cathey
assessed a 6% anatom cal rating and DRE Category Il only
assesses a 5% anatom cal inpairnment rating, the respondents
have accepted the rating as assigned by Dr. Cathey.

The cl ai mant al so has the burden of proving by a

pr eponderance of the credi ble evidence that nedical

treatnment is reasonable and necessary. Nornma Beatty v. Ben

Pearson, Inc., Full Comm ssion Opinion, Feb. 17, 1989

(D612291); B.R Hollingshead v. Col son Caster, Ful

Comm ssi on Opi nion, Aug. 27, 1993 (Dr703346). Enpl oyers are
only liable for nedical treatment and services which are
deened reasonably necessary for the treatnent of enpl oyees’

injuries. DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W2d 857 (1987). In workers' conpensation cases, the
burden rests upon the claimant to establish her claimfor
conpensati on by a preponderance of the evidence. Kuhn v.

Maj estic Hotel, 50 Ark. App. 23, 899 S.W2d 845 (1995);

Bartlett v. Mead Container Board, 47 Ark. App. 181, 888
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S.W2d 314 (1994). When assessi ng whet her nedi cal treatnent
is reasonably necessary for the treatnment of a conpensabl e
injury, we nust analyze both the proposed procedure and the

condition it is sought to renmedy. Deborah Jones v. Seba,

Inc., Full Comm ssion Opinion, Dec. 13, 1989 (D512553).

In the present claim the respondents have
controverted the proposed procedure of “pool therapy,”
“massage therapy,” and “to continue otherwise @NLR Athletic
Club.” Dr. Mcek has prescribed this so-called treatnent
because the claimant “states that it really hel ps her.”

However, as stated in Deborah Jones v. Seba, Inc. we nust

anal yze the condition this so-called treatnent is sought to
remedy. All Dr. Mdcek has stated with regard to this
treatnment is that it “helps” the claimant. Wile it is
general ly recogni zed that physical activity “hel ps” with
pain and disconfort, there is no evidence that the *pool
t herapy,” “nmssage therapy,” and “to continue otherwi se @
NLR Athletic C ub” constitute actual nedical treatnent for
whi ch the respondents are |iable. Arkansas Code Annot ated
811-9-508 specifically provides:

The enpl oyer shall pronptly provide for

an injured enpl oyee such nedical,

surgical, hospital, chiropractic,

optonetric, podiatric, and nursing

servi ces and nedi ci ne, crutches,

anbul atory devices, artificial |inbs,
eyegl asses, contact |enses, hearing
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ai ds, and ot her apparatus as ny be

reasonably necessary in connection with

the injury received by the enpl oyee.

Unl i ke Physical Therapy or Chiropractic
treatnments, a medical care provider does not oversee,
monitor, or apply the “treatnent” received by the clai mant
at the health club. Records are not maintained with regard
to the claimant’s attendance or conpliance with the so
called “treatnment” and there is no nedical personnel
supervising the claimant’s “treatment” or progress.
Accordingly, | cannot find that the claimant has proven by a
preponderance of the evidence that the prescription for

“pool therapy,” “massage therapy,” and “continuance at the
NLR Athletic Club” anpbunts to nmedical treatnment. Merely
because exercise “hel ps” the claimant does not elevate it to
the level of nedical treatnent within the nmeaning of the
wor kers’ conpensation act.

Moreover, even if one were to find that a general
prescription for exercise, nmassage, and unsupervi sed pool
t herapy anmounts to nedical treatnent, a finding which
specifically do not make, | cannot find that the condition
such treatnent is sought to renedy is causally related to

the claimant’s conpensable injury. It is undisputed that the

claimant suffers from pre-existing degenerative disc
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di sease. Over her physician’s objections and orders, the
cl ai mant continues to work overtinme and double shifts which
woul d be straining on even a normal spine.

Even when Dr. Mcek first recomrended the
art hroscopi c assi sted di skectony, he acknow edged that the
claimant’ s back pain may very well be related to “the
arthritis in her back as well.” After stating how pl eased
he was with the claimant’s response to the arthroscopic
di skectony, and that water therapy was hel ping the clai mant,
Dr. Mocek noted in his June 15, 2004, Followp Patient Visit
report: “l suspect the residual back pain is comng from
arthritis.” Again in his February 17, 2005, report,
Dr. Mocek opined that the claimant’s residual pain “my be
comng nostly from |l unbar spondylosis.” Finally, in his
April 6, 2005, report, Dr. Mcek again stated, “All the pain
is likely comng fromthe lunbar facet arthritis in
conbi nation with residual discogenic back pain.” Thus,
whil e he could not state conclusively the cause for the
claimant’ s continued back pain, Dr. Mcek consistently
attributed such pain to the clainmant’s degenerative disc
di sease and underlying arthritis, neither of which are a
result of the clainmant’s conpensable injury. It is this
underlying, pre-existing condition that is nore than likely

causing the claimant’s pain for which she seeks relief in



wal ker - F011975 25

“pool therapy,” “massage therapy,” and exercise at the North
Little Rock Athletic Cub. As such, | cannot find that
treatment the claimant now seeks is reasonably necessary in
connection with her conpensable |unbar injury. The clai mant
was di agnosed with a lunbar strain by all of her treating
physi cians. Dr. Mcek, attenpted to address the claimant’s
pai n t hrough di scography, arthroscopic diskectony, and radio
frequency lessioning. In the end, Dr. Mcek’'s treatnents
have not sufficiently relieved the claimant of her pain. As
a result, Dr. Mcek has, hinself, even acknow edged that the
claimant’s pre-existing arthritis is to blane. Respondents
are not liable for treatnment of the claimant’s pre-existing
arthritis as it is not causally related to the claimant’s
m nor conpensabl e | unbar strain for which she has exhausted
all treatment. Therefore, | find that the decision of the
Adm ni strative Law Judge awardi ng such treatnent nust be
reversed

Accordingly, for all the reasons set forth herein,

| nmust respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



