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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed January 26, 2006.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on April 6, 2005, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.
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2. Claimant has failed to meet his
burden of proving by a preponderance of
the evidence that marijuana did not
substantially occasion his injury.
Therefore, he has failed to prove that
he suffered a compensable injury. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion, finding that the claimant’s work-related injury was

substantially occasioned by the use of illegal drugs. After

a de novo review of the record, I find that the decision of

the Administrative Law Judge should have been reversed. 

The outcome of the present case hinges on the

issue of whether the claimant’s injury was substantially

occasioned by the use of marijuana. After reviewing the
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record, I find that the claimant has shown by a

preponderance of the evidence that his injury was not

substantially occasioned by marijuana use. Three witnesses

that worked within a close proximity of the claimant on the

day of the injury each testified that the claimant did not

seem impaired. Likewise, none testified that the claimant

smelled of marijuana or appeared to have used marijuana.

Though the claimant admittedly was instructed not to put his

hand in the machine, this was the claimant’s first day to

use the press machine. Additionally, the claimant

specifically testified that he put his hand in the machine

in order to help clear up the jam and testified that no one

said, “Ready” to indicate the machine was about to start

again. Accordingly, I find that the claimant’s actions were

simply negligent rather than due to being impaired.

Arkansas Workers’ Compensation law provides, 

An injury is not compensable if it is
the result of an accident that was
"substantially occasioned by the use of
. . illegal drugs... ." Ark. Code Ann.
§11-9-102(4)(B)(iv)(a) (Supp. 2005).
Further, the presence of illegal drugs
"shall create a rebuttable presumption
that the injury or accident was
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substantially occasioned by the use of"
the illegal drugs. Ark. Code Ann.
§11-9-102(4)(B)(iv)(b). And "[a]n
employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the
... illegal drugs ... did not
substantially occasion the injury or
accident." Ark. Code Ann. §
11-9-102(4)(B)(iv)(d). Whether the
rebuttable presumption is overcome by
the evidence is a question of fact for
the Commission to determine. Woodall v.
Hunnicut Constr., 340 Ark. 377, 12
S.W.3d 630 (2000).

I find that, in the present case, the claimant’s

injury was not substantially occasioned by the use of

marijuana. It is undisputed that the claimant was

inexperienced in operating the press machine. Though the

claimant admitted that he was instructed not to put his hand

in the machine, he also indicated that his purpose for doing

so was to help in getting the machine unjammed. The claimant

further testified that the machine was not operating and

that no one said, “Ready”, indicating that the claimant was

not simply not paying attention due to being impaired.

Rather, he felt that it was safe to have his hand in the
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machine because it was protocol for the other workers to

speak out loud before starting the machine again. 

Additionally, I found the claimant’s testimony

that he was not impaired to be convincing. First, I note

that while the claimant had smoked marijuana some six days

before the accident, he denied smoking it after that time.

Additionally, Schuck, Westrick, and Mollett each denied

seeing any signs that the claimant was impaired or that he

seemed to be under the influence of marijuana. This is

directly in contradiction to Thompson’s testimony that if

someone was under the influence of marijuana it would be

obvious to those around them, even if they had not been

trained to recognize the behaviors of a drug user.

Additionally, the claimant was able to operate the machine

for approximately one-third of the shift without incident,

indicating that he was not impaired. 

As previously indicated, the claimant was

inexperienced in operating the press machine. There is no

dispute that the claimant had not operated the press machine

prior to the date in question, which, in my opinion,
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logically indicates he would be more prone to having an

accident. Additionally, while the claimant admittedly

violated a safety policy by sticking his hand in the

machine, his testimony regarding the reason for his actions

was credible. The claimant specifically indicated that he

was attempting to help clear material out of the machine and

that because no one had indicated, “Ready”, he believed his

actions were safe. In my opinion, such deliberate action is

in contradiction to someone that is alleged to be under the

influence of marijuana. I also note that, after the

accident, the respondents had guards made for the press

machine before placing it back in operation. This indicates

that the respondents were aware of the danger of the

machine. 

There are also two conflicting medical opinions

regarding whether the claimant’s drug test shows the

claimant was impaired. It is the function of the Commission

to resolve conflicting medical opinions. Holloway v. Ray

White Lumber Co., 337 Ark. 524, 990 S.W.2d 526 (1999). The

claimant relies on the testimony of Thompson that urine
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analysis would be useless to determine impairment. The

Majority relies on the testimony of Dr. Kim Light to assert

that the levels shown by the drug test proved the claimant

was impaired at the time of the accident. I find that the

opinion of Dr. Light should be given little weight. Instead,

I find that the opinion of Thompson should be accorded more

weight in determining the probative value of the drug test

and the claimant’s impairment. 

Thompson testified that he owned his own drug

testing company and indicated that the presence of marijuana

metabolites in urine do not indicate whether or not a person

is impaired. He testified that people that were chronic

marijuana users would likely have higher threshold test

results. He explained that marijuana is stored in the fatty

tissue of the body and that a chronic user would have the

drug stored in their tissue. He said that the claimant’s

urine test samples would be consistent with that of a

chronic user that had not smoked for three or four days. He

also indicated that using urine as a basis to judge

impairment would be useless. He testified, 
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A. I’m saying - - what I am saying is
that in a urine sample you have a one
point in time - - which urine is a body
fluid that fluctuates; blood is a closed
compartment. So the intake of fluid, if
I just go out and drink a cup of water
or a coffee or I’m dehydrated, the level
in the urine of that drug is going to
change on an hourly to daily to weekly
basis. So, it is hard to state - - at
one point in time that individual is
impaired on that particular drug screen. 

Q. So are you telling us that it’s a
waste of time to do a post-accident drug
screen with urine?

A. If you’re trying to prove impairment,
yes.

Q. Well, what are you trying to prove if
you’re doing a post-accident drug
screen?

A. Urine is used for the detection of
the presence of drugs. It’s not used for
impairment. The DOT - - even DOT says
this if you look at the federal
government - - that urine is only to be
used to detect the presence of drugs
over an extended time frame.

 

Thompson also specifically discounted the studies

that Dr. Light relied on in a previous deposition. Thompson

indicated that he had obtained the studies cited by

Dr. Light in his previous deposition that were both based on



Waldrip - F500939 -10-

either blood or plasma samples, and therefore would not be

comparable to the testing for metabolites in blood or

plasma. 

Dr. Light, on the other hand, provided what I find

to be somewhat contradictory testimony. I also note that

Dr. Light testified that he had experience with testifying

and that the majority of his work was done on behalf of

respondents. He also admitted that he had performed work for

the respondents on, “At least a half a dozen-plus” cases and

that in every case he concluded that the person was

impaired. 

The Majority relies on Dr. Light’s testimony that

urine samples can be used to determine impairment. Dr. Light

testified the cut-off levels in testing are not the limits

of detection but are instead set to infer particular types

of behavior - such as passive inhalation or whether or not

it is likely that an individual is impaired from a

particular drug proximate to collection time. According to

Dr. Light, a report of more than 100 nanograms per mil of

metabolite in the urine would demonstrate an 83% chance that
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the claimant was intoxicated. He went on to indicate that a

level of greater than 500 nanograms would indicate that the

claimant had an impairing concentration in his blood at the

time of the accident. 

I discount the opinion of Dr. Light because, as

previously mentioned, Thompson indicated that the studies

relied on by Dr. Light were based on the results of blood or

plasma testing rather than due to urine testing. As both

Thompson and Dr. Light appear to be discussing the same

studies and the respondents did not submit the reports into

the record, I find that Dr. Light’s assertions should be

given little weight. 

Furthermore, I note that Dr. Light originally

testified that, based on a study involving pilots, the

subjects were impaired for up to 24 hours after ingesting

marijuana. However, when Dr. Light was made aware of the

fact that the claimant’s urine sample was not taken within

24 hours of the accident, he modified his testimony to

indicate that impairment could still exist. Specifically, he

indicated that the claimant must have smoked on his lunch
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break and indicated that, based on that information,

impairment could still exist some 25 hours after the

accident. 

In my opinion, because Dr. Light appears to

testify almost solely on behalf of respondents, was unclear

as to whether the tests he was referring to were based on

urine samples, and gave contradictory testimony regarding

the length of time a person could be impaired after

ingesting marijuana, I find that his opinion is entitled to

little weight. Accordingly I would have found the claimant’s

injury was compensable and would have awarded related

medical and temporary total disability benefits.

For the aforementioned reasons, I must

respectfully dissent.

     ____________________________
PHILIP A. HOOD, Commissioner


