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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAIM NO E910613
MELI SSA CARCL THETFORD,

EMPLOYEE CLAI MANT

ELECTRI C COABOY, | NC.,
EMPLOYER RESPONDENT NO. 1

FREMONT PACI FI C,
| NSURANCE CARRI ER/ TPA RESPONDENT NO. 1

DEATH & PERVMANENT TOTAL
DI SABI LI TY TRUST FUND RESPONDENT NO. 2
OPINION FILED APRIL 19, 2007

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEPHEN T. ARNOLD,
Attorney at Law, Texarkana, Texas.

Respondents No. 1 represented by t he HONORABLE JEREMY
SWEARI NGEN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as
Modi fied and Adopt ed.

OPI Nl ON AND ORDER

Cl ai mant appeal s and Respondents No. 1 cross appeal
an opi nion and order of the adm nistrative |aw judge
filed March 9, 2006. 1In said order, the adm nistrative
| aw j udge made the follow ng findings of fact and

concl usi ons of | aw
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1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of this claim

2. The stipulations agreed to by the parties
are reasonabl e and are hereby accepted as
fact.

3. The claimant has failed to prove by a
preponderance of the evidence that she is
unabl e because of her conpensable injury to
earn any neani ngful wages in the same or other
enpl oynment .

4. The claimant has therefore failed to prove
by a preponderance of the evidence that she is
permanently totally disabl ed.

5. The Death & Permanent Total Disability
Trust Fund has no liability herein.

6. The respondents have proven by a
preponderance of the evidence that the

cl ai mant wi thout reasonabl e cause refused to
participate in or cooperate with
rehabilitation and job placenent assistance.

7. The claimant is therefore barred from
recei ving wage-|l oss disability benefits in
excess of her permanent anatom cal i npairnment
ratings.

8. The claimant has proven by a preponderance
of the evidence that all of the treatnent

provi ded on or after May 4, 2004, and
reflected on page fourteen of Joint Exhibit
Two, has been reasonably necessary in
connection with the conpensable injury.

9. The clainmant has therefore proven by a
preponderance of the evidence that she is
entitled to physician co-pay reinbursenents in
t he anobunt of $80, nedical m | eage

rei mbursenents for 541 mles of travel, and
prescription reinbursenments in the anount of
$1, 108. 83.

10. The claimant has proven by a
preponderance of the evidence that she is
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entitled to continued nedical treatment by her
aut hori zed physi ci ans, including managenent of
her prescription nedication.

11. The respondents have proven by a
preponder ance of the evidence that they are
entitled to a credit in the amount of $955. 85
for overpayment of benefits to the claimnt.

12. The respondents have controverted al
benefits sought herein.

After reviewnmng the entire record de novo, the Ful
Comm ssion finds that the adm nistrative |aw judge’' s
decision is supported by a preponderance of the
evi dence, correctly applies the |law, and shoul d be
affirmed as nodified.

The claimant testified that she worked for G anada
Apartrments from Novenber 2000 t hrough Novenber 2001, and
that she was paid in the formof rent abatenent in the
amount of $425.00 nonthly. W find that the nonthly
rent abatenment provided the claimant may be defined as
“wages” pursuant to Ark. Code Ann. § 11-9-102(19). An
adm ni strative |aw judge previously found that the
cl ai mant earned wages sufficient to entitle her to
weekl y conpensation of $293.00 for tenporary tota
disability. The Full Conmm ssion therefore finds that
t he respondents proved they were entitled to a credit
for the tinme the claimant earned wages from Novenber

2000 t hrough May 2001.
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The Full Commi ssion thus affirns as nodified the
March 9, 2006 opinion of the adm nistrative | aw j udge,
including all findings of fact and concl usions of |aw
therein, and we adopt the adm nistrative | aw judge’s
opi nion as the decision of the Full Comm ssion on
appeal .

Al'l accrued benefits shall be paid in a |unp sum
w t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
deci sion in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred prior to July
1, 2001, the claimant’s attorney’s fee i s governed by
the provisions of Ark. Code Ann. 8§ 11-9-715 as it
exi sted prior to the anmendnents of Act 1281 of 2001.
Conpare Ark. Code Ann. 8§ 11-9-715 (Repl. 1996) with Ark.
Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing in
part on this appeal before the Full Comm ssion,
claimant's attorney is hereby awarded an additi onal
attorney's fee in the anmount of $250.00 in accordance
with Ark. Code Ann. § 11-9-715(b) (Repl. 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman
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Conmi ssi oner McKi nney concurs and di ssents.

CONCURRI NG & DI SSENTI NG GPI NI ON

| nmust respectfully concur, in part, and
dissent, in part, fromthe ngjority’s opinion.
Specifically, |I concur in the majority’s findings that
the claimant has failed to prove by a preponderance of
t he evidence that she is pernmanently and totally
di sabl ed; the finding that the claimant, w thout
reasonabl e cause, refused to participate in or cooperate
with rehabilitation and job placenent assistance; a
finding that the claimant was barred fromreceiving wage
| oss disability benefits in excess of her permanent
anatonmi cal inpairment ratings; and the finding that the
respondents were entitled to a credit for the tinme the
cl ai mant earned wages from Novenber 2000 through
May 2001, as well as the credit in the amount of $955. 85
for the overpaynent of benefits to the claimnt.
However, | nust respectfully dissent fromthe mgjority’s
finding that the claimant proved by a preponderance of
t he evidence that she was entitled to continuing medical
treatment. In ny opinion, the claimant has failed to
nmeet her burden of proof.

Enpl oyers must pronptly provide nedical
services which are reasonably necessary for treatnent of

conpensabl e injuries. Ark. Code Ann. § 11-9-
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508(a) (Repl . 2002). However, injured enployees have the
burden of proving by a preponderance of the evidence
that the nmedical treatnent is reasonably necessary for

the treatnment of the conpensable injury. Nornma Beatty

v. Ben Pearson, Inc., Full Wrkers’ Conpensation

Comm ssion Qpinion filed February 17, 1989 (C ai m No.
D612291). \When assessi ng whether nedical treatnent is
reasonably necessary for the treatnent of a conpensabl e
injury, we nust analyze both the proposed procedure and

the condition it is sought to renedy. Deborah Jones v.

Seba, Inc., Full Wirkers’ Conpensation Comr ssion

Opinion filed Decenber 13, 1989 (C ai m No. D512553).

Al so, the respondent is only responsible for nedical
services which are causally related to the conpensabl e
injury.

The evi dence denonstrates that the clainmant’s
ort hopedi ¢ surgeon, Dr. Saer, has repeatedly reiterated
t hat he has concerns about ceasing long termnarcotic
pain nedication for the claimant. 1In his follow up exam
on March 4, 2003, he stated:

She did not get a prescription for

Soma, but [Dr. Hestir] told her to

cut back to one b.i.d., with the

plan to get off it all together at

sone point... | will refill her

Soma, but agree that she ought to

try tolimt that to 2 a day and |

agree with the plan to taper her off
t hat .
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On April 22, 2003, Dr. Saer stated “I wll refill pain
medi ci ne but indicated to her today that we are going to
need to get off of that within the next couple of
months. | do not reconmend continuing the narcotic past
six nonths follow ng a surgery, so she needs to start
tapering down.” Again on May 27, 2003, Dr. Saer stated
that he would refill the claimant’s pain nedicine, but
he tal ked to her about com ng off of that nedication.
He stated that she could not continue taking that
medi cation on an indefinite basis.

Dr. Saer rel eased the clainmant on August 1
2003, with a 5% permanent anatom cal inpairnent rating.
After her release, the claimant’s famly physician, Dr.
Hestir, refused to continue the claimant’s narcotic pain
medi cations. The cl ai mant sought out another famly
physician, Dr. Tracy, for nedication managenent. Since
Cct ober of 2003, Dr. Tracy has prescribed narcotic pain
nmedi cation in the formof the average of 150
Hydr ocodones and 90 Sonas per nonth. He testified via
deposition that he did not have a plan to reduce the
anount of nedication that he was providing to the
cl ai mant and he had not been making any cli nical
findings to support the claimnt’s subjective conplaints

of pain. He was sinply renewi ng her prescriptions.
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Additionally, Dr. Tracy testified because he was famly
physi cian, he could not state wi thout resorting to

conj ecture and specul ati on whether the claimnt’s
problenms are the result of her 1999 work injury or the
result of her progressive di sk di sease and degeneration
at other levels. Conjecture and specul ation, even if

pl ausi bl e, cannot take the place of proof. Ark. Dept.

of Correction v. dover, 35 Ark. App. 32, 812 S.W2d 692

(1991). Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W2d 155 (1979). Arkansas Methodi st Hospital v.

Adans, 43 Ark. App. 1, 858 S.W2d 125 (1993).

In light of the foregoing evidence, | cannot
find that the claimant is entitled additional nedical
treatnent. Accordingly, | nust dissent fromthe
maj ority’ s opinion awardi ng additional mnedical

treat nent.

KAREN H. MKI NNEY, Conmm ssi oner

Comm ssi oner Hood concurs, in part, and dissents, in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority opinion. Specifically, |

concur with the finding that the claimant is entitled to
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addi tional nedical treatnent. However, | mnust
respectfully dissent fromthe bal ance of the decision.

After a de novo review of the record, | find

that the Adm nistrative Law Judge inproperly excl uded
evi dence and that the claimant had good cause for
refusing vocational rehabilitation. As such, she should
not be barred fromreceiving wage | oss benefits or
permanent and total disability benefits. Finally, |
find that the preponderance of the evidence shows that
the claimant is permanently and totally disabled and
that the respondents are not entitled to a credit as
awar ded by the Majority.

| first address the issue of whether the
docunents proffered by the claimant were properly
excl uded. Those docunents consist of the July 20, 1994,
FCE Report and the opinions of Chiropractor Stacy Wrner
and Assistant Janet Levasseur. After review ng the
record, | find that to exclude the docunents was in
error.

Ark. Code Ann. 811-9-705 (d) provides,

Expert testinony shall not be

allowed unless it satisfies the

requi renents of Federal Rule of

Evi dence 702 with annotations and

amendnments, that is, Daubert v.

Merrill Dow Pharmaceuticals Inc.

509 U. S. 579 (1993), and Kunbo Tire

Co. v. Carnmichael, 526 U S. 137
(1999).
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In addition, a party failing to observe the requirenents
of Arkansas Code Ann. 8§ 11-9-705, may not be allowed to
I ntroduce nedi cal reports or testinony of physicians at
a hearing, except in the discretion of the hearing
officer or the comm ssion. Ark. Code Ann. §
11-9-705(c) (3).

Based on these provisions, the Adm nistrative
Law Judge and now the Majority, find the FCE docunents
and testinony of Janet Levasseur did not satisfy the
provi si ons of Daubert and were therefore inadn ssabl e.
They further find that the testinony of Dr. Stacy Warner
isirrelevant. | find these decisions are in error.
Certainly, if the proffered docunents and testinony were
not considered “expert testinony” under 811-9-705(d),
t hen they shoul d have been admitted as |ay testinony and
then given the appropriate wei ght.

It is well established that the Conm ssion

has broad discretion wth reference to adm ssion of

evi dence. Potlatch Forests, Inc. v. Funk, 239 Ark. 330,

389 S.wW2d 237 (1965). Mreover, in nmaking an

i nvestigation or inquiry or conducting a hearing, the
Wor kers' Conpensation Conm ssion shall not be bound by
technical or statutory rules of evidence or by technical
or formal rules of procedure. Ark. Code Ann. §

11-9-705(a) (1).
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However, the Court of Appeals has indicated
the Comm ssion is to be nore liberal rather than nore

stringent. Bryant v. Staffmark, 76 Ark. App. 64, 61

S.W 3d 856, (2001). Furthernore, in the case of Wade
v. M. C_ Cavenaugh’s, 298 Ark. 363, 768 S.W2d 521

(1989), the Suprene Court of Arkansas indicated as
fol |l ows,

As we stated in Wlson & Co. V.
Christman, 244 Ark. 132, 424 S.W 2d
863 (1968), the Comm ssion has never
been limted to nedical evidence
only in arriving at its decision as
to the anpbunt or extent of a
claimant’s injury. Rather we wote
that the Comm ssion should consider
al | conpetent evidence, including
nmedi cal, as well as lay testinony,
and the testinony of the

cl ai mant hi nsel f.

| find that the aforenenti oned case | aw
denonstrates that there is precedent to be nore
perm ssive in allow ng evidence rather than nore
restrictive. Furthernore, it is clear that the
Comm ssi on shoul d consider all evidence, including
medi cal and lay testinony. |In fact, the bul k of the
evi dence consi dered by the Comm ssion in any particul ar
case is not sinply conprised of only expert opinions.
Rat her, it is conprised of a multitude of various
reports and testinony from persons, including those that

are clearly not experts in nedicine. As such, | find
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that the Adm nistrative Law Judge shoul d not have
excluded the proffered docunents. Rather, he, at a
m ni rum should have all owed the docunents to be
i ntroduced and then given themthe appropriate weight.
Next, | find the weight of the evidence shows
that if the claimant refused rehabilitative services, it
was only because any expectation that she return to work
was unreasonable. | note that initially the clai mant
was cooperative with Nichols. During the initial
vocati onal evaluation, N chols indicated that the
cl ai mant was, “cooperative and pl easant during the
eval uation.” She noted the clainmant had interest in
vari ous areas of enploynment, including that of being a
bookkeeper. Nichols noted that the claimant had a
limted education in that she had conpleted the ninth
grade and had a GED. Likew se, she had |imted work
experience and had worked as a waitress, bartender,
cashier, cook and as an apartnment nanager. The report
fromthat date al so provides that the claimant reported
having difficulty in standing or sitting for |ong
periods of time due to pain. The clainmant also reported
she was taking nedications in the formof Sonma,
Hydr ocodone, Effexor, and Tenmazepam
At the tinme of the hearing, the clai mant

provi ded testinony regardi ng her physical condition and
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abilities. She said that she currently takes
Hydr ocodone every four to six hours as needed for pain
and Soma three tinmes a day. The claimant said that her
pain increases with activity and said she has to sit or
| ay down after cooking or cleaning. She said when
cl eaning she has to stop throughout the activity and
that after 15 or 20 m nutes of washing dishes she has to
go lay down. The claimant indicated that she can drive
for approximately 20 to 30 m nutes w thout hurting and
being unable to continue. The claimnt said that while
the nedication helps her, thereis alimt to the
ef fecti veness. She said,

A. Wthin a couple of hours after |

take my nedicine, if I’mup doing a

lot then it wears off and then I

have to | ay down.

Q What does the nedicine itself

make you fell (sic) |like? Does it

have - are you able to nove around

wel | because of the nedicine are you

still restricted somehow?

A. Sonetines it makes ne real sleepy

and groggy like, you know, right now

| m groggy because | had to take it

- |1 took it at 11:00 and soneti nes,

you know - | don’t’ think it hinders

ny thinking, | can still think, but

it just - the groggi ness and naki ng

me tired.

The claimant testified that she did
not go through with vocational rehabilitation because

she did not feel she would be able to return to work due
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to pain. The claimant further indicated that she tal ked
to Dr. Tracy about returning to work, and that he told
her he did not believe she would be able to return to
the workforce. Wen asked why she did not at | east
attenpt to return to work, the claimant testified that
her pain was nore severe than it had been at her | ast
job as an apartnment nmanager, and that she had been

di scharged fromthat job.

| note that nedical records |argely
corroborate the claimant’s claimthat she will be unable
to return to work. As early as April of 2002 Dr. Reddy
i ndi cated that he did not believe the clainmant would be
able to return to her enploynent. | note that this
opi nion was given in advance of the claimant’s | ast
surgery, which resulted in her receiving an additi onal
| mpai rment rating.

Li kew se, on August 1, 2003, Dr. Saer noted
the claimant was not able to return to work at that
point. After that visit the nedical records indicate
that the claimnt’s synptons never subsided and do not
reveal any change in the claimant’s condition. On
Novenber 25, 2003, Dr. Saer placed the claimnt at WM
but indicated the claimant m ght need additional nedical
managenent. This illustrates that the clai mant had

|l egitimate conplaints of pain which interfered with her
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ability to work. Finally, I note that Dr. Tracy has
specifically expressed his opinion that the clai mant
will be unable to return to work due to her opinion.
Certainly, as Dr. Tracy is the claimant’s treating
physician, |I find that he is in the best position to
assess the claimant’s ability to return to work.

Li kewi se, the Majority opinion in this case
supports a finding that the claimant’s pain is severe
enough to warrant the ongoing use of narcotic pain
nmedi cation corroborating the claimant’s claimthat she
suffers frompain enough to interfere with her ability
to work. It is undisputed that the claimant takes
nmuscl e rel axers and pain nedication on a daily basis.

It is also undisputed that these nedications cause the
claimant to be groggy and tired and do not alleviate all
of the claimant’s pain. Likew se, while the FCE report

I ndicated that the claimant was able to return to |ight
duty work, there is no evidence that the clainmant’s pain
was considered in determning the claimant’s ability to
return to work. As pain is an appropriate consideration
in determning entitlenent to wage-loss disability
benefits, | find that it is only logical that a clai mant
shoul d not be penalized in refusing rehabilitative or
vocati onal services because of their inability to work

due to pain.
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For the aforenentioned reasons, | respectfully

concur in part and dissent in part.

PH LIP A HOOD, Conm ssioner



