BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F403161

Rl CKY STEWART,

EMPLOYEE CLAI MANT

GAl THER' S APPLI ANCE,

EMPLOYER RESPONDENT NO. 1
VEESTPORT | NSURANCE CORPORATI ON,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED APRI L 24, 2007

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE NELSON V. SHAW
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE W LLI AM C. FRYE,
Attorney at Law, Little Rock, Arkansas.

Second I njury Fund represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.
Deci si on of Adm nistrative Law Judge:

Deci sion of the Adm nistrative Law Judge: Affirmed in part
as nodified, reversed in part.

OPI Nl ON AND ORDER

Respondent No. 1 appeals and the claimant cross-appeal s
an adm nistrative |aw judge's opinion filed March 17, 2006.
The adm nistrative | aw judge found that Respondent No. 1

shoul d pay the claimnt a 10% permanent inpairnment rating.
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The ALJ found that the claimant did not prove he was
entitled to wage-loss disability, and that the claimant did
not prove he was entitled to nedical treatnent or pain
managenent after April 21, 2005. After reviewng the entire
record de novo, the Full Comm ssion affirnms the ALJ' s
finding that the claimant proved he was entitled to an
anatom cal inpairnment rating, but we find that the clai mant
proved he was entitled to a 12%rating. W reverse the
admnistrative law judge's finding that the claimnt did not
prove he was entitled to wage-1oss disability or additional
medi cal treatnment. The Full Conmi ssion finds that the
cl ai mant proved he sustained wage-loss disability in the
anount of 15% and that the claimant proved he was entitled
to additional nedical treatnment as recommended by his
treati ng physicians.
. H STORY

Ri cky Dan Stewart, age 52, testified that he attended
school through the 11'" grade. M. Stewart testified that
he served in the United States Arny from 1972 through 1978,
working first as a notor pool sergeant and then naking
dentures. The claimant testified that he obtained a General
Educati onal Devel opnment diploma while enlisted in the Arny.

Fol | owi ng hi s honorabl e discharge, the claimant testified,
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he built houses for his father and worked at General
Dynam cs for 90 days, perform ng paperwork. The clai mant
then worked for a year as an appliance repair technician.
The claimant testified that he attended technical
school and obtained a certificate to repair househol d
appl i ances such as washers and dryers. The cl ai mant
testified that, beginning in about 1981, he worked as a hone
appliance repairman for CGeneral Electric. The clainmant
testified that he left GE in about 1990 and built houses for
one year before becom ng enployed at Gaither’s Appliance in
about 1991. The clainmant testified that the respondent -
enpl oyer hired himas “a service technician, in-honme repair
technician,” and that he worked on “washers, dryers,

refrigerators, stoves, mcrowaves, dishwashers, pretty nuch

anything in the house.” The claimant testified that the
work required frequent pulling, lifting, clinbing, and
squatting.

An MRl of the claimant’s cervical spine was taken in
July 2000, with the inpression, “1. HNP extending across
the canal anteriorly at the C3-4 |l evel conpressing the
subarachnoi d space anteriorly and the nerve root sheath,

worse on the left.”
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In Cctober 2002, an MRl of the claimant’s cervical
spi ne was taken and was conpared to the July 2000 MRI: “1.
No change in the stenosis and narrowi ng of the nerve root
sheaths bilaterally at C3-4. 2. Mninal to noderate
stenosis at 5-6 as above with noderate narrow ng of the
nerve root sheaths bilaterally.”

The claimant testified that he had suffered from
swelling in his neck since August 2003 as a result of
“pulling an air conditioner and reinstalling one on a
service call.”

An MRl of the cervical spine was taken in Cctober 2003:
“l. Moderately severe narrowi ng of the nerve root sheaths
bilaterally at C3-4 and C5-6 with a noderate stenosis,
unchanged. 2. Mnimal narrowmng in the AP plane at 4-5.~

A patient history in October 2003 indicated that the
cl ai mant had conpl ai ned of neck pain for three years and
that he had “jamred neck in doorway overhang” in August
2000.

Dr. Scott L. Blunenthal examned the claimant in
Oct ober 2003 and stated, “MRl scan is reviewed. He has disc
bul ges at 3-4 and 5-6 resulting in bilateral neuroforam nal
stenosis, perhaps a bit of central stenosis at 3-4, but no

signal change within the cord.” Dr. Blunenthal diagnosed,
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“Cervical radicular syndrome with possible |eft el bow
dysfunction as well.”

Dr. Blunenthal noted in Novenber 2003, “Results of his
nyel ogram and post myel ogram CT confirmthe MR findings of
t hree-l evel disease, 3-4, 4-5, 5-6, with varying degrees of
stenosis.”

The parties stipulated that the claimant sustained “a
conpensabl e back injury” on March 19, 2004. The cl ai mant
testified that he and co-worker Harold Brown had noved a
doubl e oven in order to performa repair. The clainant
testified on direct:

Q After you nade the repairs, tell the
Judge what happened.

A. After we were made the repair (sic)
and we did our checks but before we
installed it we put the racks back in
and everything back in and everything
back together. At that time is when we
went to reinstall the oven back into the
hole that it had conme out of. Upon
lifting the appliance, Harold Brown
being - he’s a little shorter than ne.
He' s probably four inches shorter than I
am \Wen we picked the oven up, as we
were going back in with it, when we got
to the point where we were just a couple
of inches or so back fromthe opening,
to having it to the height to put it in,
he basically had run out of any arm- he
was at his maxi rumthat he could do and
when he was, | gave it the last jerk to
get it up into the hole. Wwen | did
that, it was like - it was al nost |ike
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we had cut the power back on to the oven
and 240 volts of electricity shot
straight through nme, all the way through
ny shoul der bl ades and down ny back.

Q \Wat happened after you felt this?

A. At the tinme | probably nmade sone
sort of a sound, | don’t recall, but I
told Harold, get the oven, get the oven
| can’t hold it. W already had it in
the hole so he at that tinme slid the
oven back in and | was on ny way out the
door fromnausea. | was physically ill
fromthe pain....The pain at that tinme
was in ny back, in between ny shoul ders,
and in ny neck....

Q Wat type of physical problens were
you experiencing after March 19, 20047

A. After March 19, 2004, sir, | have
experienced swelling, pain in ny neck,
pain in nmy arns. |’ve had a tingling
sensations (sic) in my arm also sone

nunbness in ny fingers. Basically I
really just couldn’t do nothing.

Q Have you ever had any of those
probl ens before March 19, 20047

A. Not to that extent, no, sir.

Q Wat was different about thenf

A. Wat was different about it was that
| was just about totally incapacitated.
| couldn’t do nuch of anyt hing.

Q Before or after?

A, After.

Q After the injury?
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A.  Yes, sir.

Harol d Brown testified and corroborated the claimant’s
t esti nony.

The claimant testified that he did not work after March
19, 2004.

The record indicates that a physician saw the cl ai mant
on March 29, 2004 and di agnosed chroni c neck pain and
cervical strain.

The claimant testified that the respondent-carrier sent
himto Dr. Warren D. Long. The claimant treated with Long,
a neurol ogi cal surgeon, in May 2004. Dr. Long noted, “the
problemis he does have a C6 nerve root inpingenent
involving the C6-7 interspace, and probably the C5-6
i nterspace on the left, and to a certain extent, the right.”
Dr. Long di agnosed “Cervical spondylosis with |eft
radi cul opat hy, possibly at C5-6.” Dr. Long reconmended
addi ti onal diagnostic testing and opi ned that the clai mant
was an excel |l ent candi date for surgery.

An MR of the clainmant’s cervical spine was taken on My
25, 2004:

There is mld to noderate posterior disk
bul ging at C3-4 and C5-6 and m | d
posterior disk bulging at the C4-5

|l evel. On axial images, at C3-4, there
i s noderate broad-based posterior disk
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bul gi ng that conpletely effaces the

anterior CSF and abuts the cord.

M ni mal posterior CSF space is

mai ntai ned. Overall, there is mld AP

canal stenosis.

Simlar findings are present at C4-5 and

C5-6. MId posterior disk bul ging at

C3-4, C4-5 and C5-6, broad-based and

snoothly effacing the anterior CSF to a

mld to noderate degree perhaps

producing mld AP canal stenosis

al t hough sonme posterior CSF space is

still maintained and the central portion

of the canal neasures greater than a

centinmeter in AP dinension.

The inpression froma cervical spine nyelogramin June
2004 was, “C spine nyel ogram shows posterior disc
bul gi ng/ ost eophytes fromC2 to C6 levels with central cana
stenosi s nost prom nent at C3-4 |evel.”
The claimant testified that Dr. Long referred himto

Dr. David Cavanaugh. Dr. Cavanaugh, a neurosurgeon
exam ned the claimant in June 2004 and assessed the
following: “1. Cervical spondylosis wthout myel opathy. 2.
Neck pain due to the above. 3. Armpain due to the above
wi t hout definite evidence of radicul opathy other than
sensory changes in the left C7 distribution....I told himl
amvery reluctant to consider surgery based on the current
studi es show ng so many | evels involved.”

Dr. Cavanaugh stated the foll owi ng on June 23, 2004:
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| reviewed his CT/nyel ogram from

Chri stus- Schunpert Hi ghland from | ast
week. This is an excellent quality
study and does show significant

spondyl osis at C3-4 with spinal stenosis
and sone spinal cord flattening. At C4-
5 and C5-6 he has

spondyl osis with bilateral foram na
narrow ng. At C6-7 this |evel |ooks al
right. At C2-3 there is a small mdline
bul ge of no clinical consequence.

| called and di scussed this with the
patient. | told himalthough I was not
as inpressed with his original study,
this study does show significant changes
and | woul d reconmend proceeding with an
anterior cervical discectony, fusion and
anterior instrunentation C3-4, C4-5 and
C5-6. Tentatively this wll be
schedul ed at Schunpert Medi cal Center on
6- 30- 04 pendi ng i nsurance approval .
Dr. Cavanaugh perforned the follow ng procedure on July
21, 2004: “Mcrosurgical anterior cervical diskectony, C3-4,
C4-5 and C5-6 with bilateral foram notom es, machi ned bone
spacer allograft fusion with anterior instrunentation with
60 mm Synthes snmall stature plates C3-4, C4-5 and C5-6."
Dr. Cavanaugh’s pre-operative, post-operative, and intra-
operative findings were as follows: “Cervical spondylosis,
C3-4, C4-5, and C5-6."
The claimant followed up with Dr. Cavanaugh and his

staff after surgery.
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The claimant testified that he did not think surgery

had hel ped him “| really haven't had any - | still have a
ot of swelling. | still have a lot of pain. The only
thing - | was told that I had a pinched nerve and | believe

that he did remedy that, but outside of that, that’s pretty
much the only difference that | have noticed.”

Fol | ow ng el ectrodi agnostic testing, Dr. Reginald J.
Rut herford reported on January 13, 2005: *“The nerve
conduction study and needl e exam nation are normal. There
is no evidence via el ectrodi agnostic paranmeters to suggest
cervical radicul opathy, brachial plexopathy, entrapnent
neur opat hy or peripheral neuropathy. By description M.
Stewart suffers from mechani cal spinal pain. Referral for
pai n managenent shoul d be considered.”

Dr. Cavanaugh noted on January 27, 2005, “W had sone
di scussi on about his attitude toward his chronic pain
problem He wanted to |let ne know when he said he was
rui ned, he just neant fromhis previous work, but he stays
very active, and wants to do sone type of work. W
di scussed vocational rehabilitation. 1 feel at this point,
he needs a Functional Capacity Evaluation so MM can be
determ ned. He al so needs pain managenent referral and his

case manager will work on that.”
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The follow ng conclusions resulted froma Functional

Capacity Eval uation of the clainmnt on February 7, 2005:

M. Stewart underwent functional

evaluation this date with reliable

results for effort. M. Stewart

denonstrates the ability to performwork

at the MEDI UM Physi cal Denmand

Classification as determ ned through the

Depart ment of Labor

for an 8-hour day with the above

l[imtations.

Medi um Work is exerting 20 to 50 | bs of

force occasionally, and/or 10 to 25 |bs

of force frequently, and/or greater than

negligible up to 10 | bs of force

constantly to nove objects. Physical

Demand requirenments are in excess of

t hose for Light Wrk....

Dr. Cavanaugh planned the followi ng on April 21, 2005,

“lI have told himonce again | feel that his synptons are
stabl e, and he has reached naxi mum nedi cal i nprovenent at
this time. | previously reviewed his Functional Capacity
Eval uation, and agree with its findings. He is not awaiting
occupational nedicine evaluation to give hima disability
rating. He cannot see the pain managenent group until that
has all been done.” Dr. Cavanaugh assessed, “1. Status
post ACDF at C3-4/C4-5/C5-6 with anterior instrunentation,
7-21-04. 2. Persistent neck pain. 3. Persistent left arm

synptons, stable.”
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The claimant testified that he was paid tenporary total
di sability conpensation until the finding of maxi mnum nedi cal
i mpr ovenent.

The claimant saw Dr. Bruce L. Safrman on May 5, 2005

The basis of the inmpairnment rating wll
be the fact that he has had a three

| evel cervical fusion. | wll try to
obtain copies of his MRI from 2003 and
conpare with that done in 2004. The
pati ent has had preexisting probl ens of
a simlar nature. The determ nation
that this is a newinjury would be based
on the MRI findings. Based on the fact
that he has had a three | evel fusion
Tabl e 75, page 113 of the Guides to the
Eval uati on of Pernmanent | npairnent,
Fourth Edition would give hima 10%
disability rating based on single |evel
spinal fusion in the cervical spine with
resi dual signs and synptons with an
added 2% for additional two |evels

| eavi ng a 12% whol e person i npai r nent
rating.

Janes Harper, a representative of Dr. Cavanaugh, noted on
July 15, 2005:

He returns today stating that things are
unchanged and he continues to have
significant synptons with neck pain

radi ating down the left armto the

bi ceps....He states the only thing he
has been able to do is sonme slight

mai nt enance work for apartnents, but
cannot |ift anything over 5 or 10 | bs.
When we had seen himlast, we had
reconmended pai n managenent eval uati on
but apparently this has been denied

t hrough his workman’s conp.... W will be
glad to send hima letter in reference
to pain nmanagenent, as | feel this wll
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certainly be needed, and possibly be a
| ong-term benefit for him...This
patient is seen and exam ned by nyself,
as well as Dr. Cavanaugh.

On or about August 10, 2005, Dr. Long filled out a
Medical Opinion form Dr. Long indicated that the
clai mant’ s conpensabl e injury was the nmajor cause of the
claimant’ s disability and need for nedical treatnent. Dr.
Long indicated that the claimant needed surgery.

A pre-hearing order was filed on August 22, 2005. The
cl ai mant contended, anong other things, that he was entitled
to “permanent partial disability benefits, additional travel
and nedi cal expenses and attorney fees associated with his
March 19, 2004 conpensable injury. dainmnt further
contends he is entitled to wage-loss disability benefits and
vocational rehabilitation.”

Respondent No. 1 contended, anong other things, that
“nost of the claimant’s 15% rating is pre-existing in nature
and that the claimnt was synptomatic at the tine of the
injury. Secondly, Respondents No. 1 contend that the
cl ai mant does not have any wage |loss disability. [If he does

have wage loss, it is due to a conbination of present

probl enms and his pre-existing disability. Further,
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Respondents No. 1 contend they have accepted and paid a 3%
per manent i npairnment.”

Respondent No. 2 contended, anong ot her things, that
the claimant “nust decide prior to a hearing on the extent
of his disability whether he is going to request job
pl acenent or a program of vocational rehabilitation.”

The parties agreed to litigate the follow ng issues:
“1. \Wether the claimant is entitled to additional TTD
benefits as a result of his March 19, 2004 conpensabl e
injury (the claimant withdrew this issue at hearing). 2.
Whet her the claimant is entitled to additional nedical
treatment related to his March 19, 2004 conpensable injury.
3. To what extent, if any, the claimant is entitled to PPD
benefits due to his March 19, 2004 conpensable injury. 4.
Whet her the claimant is entitled to vocati onal
rehabilitation due to his March 19, 2004 conpensable injury.
5. \Wether the claimant is entitled to wage-loss disability
benefits, and 6. Attorney fees.”

Dr. David H Berns, a neuroradiol ogist, corresponded
with M dwest Diagnostic Managenent on Novenber 30, 2005:

| have been asked to provide a
conparison study on two different MRIs
on Ricky Stewart....In conclusion, the

two studi es; one from Cctober 6, 2005
(sic) and the other from May 25, 2004,
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show no great interval change. | do not
believe that the patient devel oped
substantial further pathol ogy on the
latter study. | do not believe that the
study of May 25, 2004 shows any acute

di sease. . ..

The parties deposed Dr. Cavanaugh on Decenber 2, 2005.

Dr. Cavanaugh noted the claimant’s history, beginning in

August 2000, of periodic chest pain, left arm pain, and

anterior neck pain. Dr. Cavanaugh testified that a post-

injury CT nyel ogram had shown “significant changes,”

i ncl udi ng cord conpression, when conpared to previous

di agnostic studies. Dr. Cavanaugh agreed that the clai mant

did not have “a soft ruptured disk.”

The respondents’ attorney questioned Dr. Cavanaugh:

Q \What’'s the purpose of the
deconpression? \Wat are you trying to
acconpl i sh?

A. Relieve conpression on the spinal
cord and the nerves, and through this
approach through anteriorly I would al so
fuse the neck. And the purpose is to
relieve synptons, primarily nerve
synptons, as well as some nechanica
synptons of neck pain. W tell patients
neck surgery of this nature is not for
neck pain, it is nore for the neurol ogic
synptonms of nerve root conpression or

spi nal cord conpression...

Q Inthis situation, does it appear to
you that this was just a progression of
his stenosis and spondyl osi s?
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A. Well, certainly fromthose reports,
yes. By the patient’s history that |
obt ai ned, which is what | have to go on
it was worsened by the event that he
described as far as his synptons.

Q Al right. But as far as the actua
condition, does it appear that - can you
say within a reasonabl e degree of

medi cal certainty that his stenosis or
spondyl osi s was worsened by that

i nci dent ?

A. Not as far as fromthe anatom ca
standpoint. Again, it wuld be nore by
the synptons that he gave ne by

hi story.. ..

Q Now, as far as inpairnent, |
understand he got a 12-percent rating.
That woul d be for doing the conpression
of the three levels; is that correct?

A And | do not know. | do not get
into ratings and percentage. | refer
that to soneone wth occupati onal
medi ci ne experience and woul d defer to
t heir recommendati ons.

Q As we sit here today, can you state
that any of his permanent inpairnent was
due to the March 19 incident?

A Well, I don’t think |I could say that
it - certainly it all was not due to
that. | don't think I could say that

none of it was due to that. But

obvi ously you have shown records that
indicate that they were certainly
present beforehand and synptons remain
simlar throughout that time period even
before the injury, after, and after
surgery. As we al ways say, there
certainly can be aggravation of
underlying conditions by an injury, and
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he probably had sone of that; however
it is pretty apparent that his synptons
remain pretty constant.

Q Okay. Wuld you say at |east 50
percent, if not nore, of his inpairnent
was due to his pre-existing problens?

A. | wuld certainly say at |east 50
percent, if not nore, was, yes.

A hearing was held on Decenber 20, 2005. At that tine,
the parties agreed not to litigate the issue of the
claimant’ s entitlement to vocational rehabilitation.

The claimant testified on direct:

Q Do you feel |ike you need further
medi cal treatnment today, M. Stewart?

A.  Yes, sir.

Q What do you need this nedica
treatnment for?

A Wll, like I say, | have a |lot of
pain, a |lot of muscle spasns, headaches
really bad, | get headaches al nost
daily. | was told that they were

cervi cal headaches is what the term was
that was given to ne.

Q Had you had these headaches before
March 19, 20047

A. No, sir.
Q They canme up afterwards?

A, Yes, sir....
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Q Howis your flexibility now as
conpared to before this injury that you
have testified to?

A Well, I'mpretty limted in ny
novenent, in the range of novenent of ny
head and ny neck. | can only turn so
far left or right. | can |ook up or
bend ny neck in a position to where -
you know, for two or three mnutes is
about the maxi mumthat | can do that

wi t hout havi ng pain.

Q Did you have any flexibility
problens prior to March 19, 20047

A. No, sir. | was able to do anything
that | wanted to do.

Q Could you do that appliance repair
wor k t oday?

A No, sir. If | had to go back to
work today, | wouldn't nmake it. [If |
made it the first day, | wouldn't nmake
it the second.
The respondents’ attorney cross-exam ned the clai mant:

Q Have you | ooked for work anywhere
el se?

A No, sir.

Q \Were you interested in trying to
find work?

A. No, | wasn’'t able to work, sir.
Q Well, now, you were contacted by
Heat her Nayl or, weren't you, of
Rehabi litati on Managenent ?

A.  Yes, sir.
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Q And fromwhat | understand here
today, you all declined her services.
s that correct?

A. W did not decline her services, we
declined to speak to her until after
January.

Q Well, did you understand that com ng
here today and asking for pernmanent
disability that you are waiting (sic)
rehabilitation?

A. That's fine by ne.

Q But you understood when you cane
here today that you all had rmade the
decision not to visit with Ms. Nayl or,
correct?

A.  Yes, sir.
The administrative |law judge found, in pertinent part:

4) The cl ai mant has proven by a

pr eponder ance of the evidence that
Respondent No. 1 should pay the clai mant
for a 10% per manent whol e body

i mpai rment based on the PPD rate
stipulated to herein, and that the
claimant is entitled to the maxi mum
statutory attorney’' s fee allowed by
Arkansas Law consistent with the

fi ndi ngs herein.

5) The claimant has failed to prove ..
that he is entitled to any wage | oss
di sability benefits.

6) The claimant reached MM on 4/21/05
and is not entitled to any nedi cal
treatment or pain nmanagenent after

4/ 21/ 05.

Respondent No. 1 and the clai mant appeal to the Ful

Conmi ssi on.
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1. ADJUDI CATI ON

A Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that he is entitled
to additional nedical treatnent. wal-Mart Stores, Inc. V.
Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003). What
constitutes reasonably necessary nedical treatnent is a
question of fact for the Conm ssion. Dalton v. Allen Eng’g
Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

The adm nistrative | aw judge found in the present
matter, “The claimant reached MM on 4/21/05 and is not
entitled to any nedical treatnment or pain managenent after
4/ 21/05.” The Full Comm ssion reverses this finding. The
parties stipulated that the claimant sustained a conpensabl e
I njury on March 19, 2004 and the clai mant was subsequently
di agnosed with cervical strain. |In July 2004, Dr. Cavanaugh
performed surgery at three cervical levels. The claimnt
testified, however, that he still suffered from pain
following surgery. Dr. Rutherford exam ned the claimant in

January 2005 and opi ned that a pain managenent referral
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shoul d be considered. Dr. Cavanaugh agreed that the
cl ai mant needed a pain managenent referral.

The Full Comm ssion recognizes that Dr. Cavanaugh
assessed maxi mum nedi cal inprovenent on April 21, 2005.
Nevertheless, it is well-settled that a clai mant may be
entitled to ongoing nedical treatnent after the healing
peri od has ended, if the nedical treatnment is geared toward
managenent of the claimant’s injury. Patchell v. Wal-Mart
Stores, Inc., 86 Ark. App. 230, 184 S.W3d 31 (2004). Dr.
Rut herford and Dr. Cavanaugh both opined that the clai mant
needed a pai n managenent referral to treat his neck pain.
We al so note Dr. Long’s opinion in August 2005 that the
claimant m ght require additional surgery. The claimant
testified at hearing that he needed additional nedical
treatnment for the synptons he experienced follow ng the
conpensabl e injury of March 19, 2004. The Full Comm ssion
finds that a referral for pain managenent as recommended by
the treating physicians is reasonably necessary in
connection with the claimnt’s conpensabl e injury.

B. Anatonm cal | npairnent

Per manent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major

cause of the disability or inpairment. Ark. Code Ann. 811-
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9-102(F)(ii)(a). If any conpensable injury conbines with a
preexisting disease or condition or the natural process of
aging to cause or prolong disability or a need for
treatment, permanent benefits shall be payable for the
resultant condition only if the conpensable injury is the
maj or cause of the permanent disability or need for
treatment. Ark. Code Ann. 811-9-102(F)(ii)(b). “Mjor
cause” nmeans nore than fifty percent (50% of the cause.
Ark. Code Ann. 8§11-9-102(14)(A).

In order to assess anatom cal inpairnent, the

Comm ssi on has adopted the Guides to the Eval uation of

Per manent | npairnent (4'" ed. 1993). See, Ark. Code Ann.

§11-9-522(g); Conmission Rule 099.34. Any determination of
t he exi stence or extent of physical inpairnment shall be
supported by objective and neasurabl e physical findings.
Ark. Code Ann. §11-9-704(c)(1)(B).

The admi nistrative | aw judge essentially found in the
present matter that Respondent No. 1 was liable for a 10%
anatom cal inpairnment rating. The Full Comm ssion finds
that the claimnt proved he was entitled to a 12% anatom ca
I mpai rment rating. W recognize that the claimant suffered
frompre-existing cervical stenosis, as reported no |ater

than October 2002. The parties stipul ated, however, that
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t he cl ai mant sustained “a conpensabl e back injury” on March
19, 2004. The record indicates that the clai mant
subsequent |y sought nedical treatnment primarily for his neck
and cervical spine and the respondents did not controvert
this treatnent. Dr. Long exam ned the claimnt follow ng

t he conpensable injury and noted that the claimant had an
“inmpingenent” at the C6 nerve root. There was no nedical

opi nion before the conpensable injury indicating that the

cl ai mant suffered from an i npi ngenent.

In June 2004, Dr. Cavanaugh noted that diagnostic
studi es showed “significant changes” in the claimnt’s
cervical spine follow ng the conpensable injury. Dr.
Cavanaugh perforned surgery at C3-4, C4-5, and C5-6. Dr.
Cavanaugh pronounced maxi mum nedi cal inprovenent on Apri
21, 2005 and the claimant was referred to Dr. Safman for an
impai rment rating. Although the respondents at deposition
sought Dr. Cavanaugh’s opinion with regard to the major
cause of the claimnt’s anatom cal inpairnent, Dr. Cavanaugh
expressly testified that he did not assign ratings. Dr.
Cavanaugh al so testified that he would defer to another
physician’s opinion with regard to the extent of the
claimant’s anatom cal inpairnent. W also are aware of Dr.

Berns’ letter opinion indicating that post-injury diagnostic
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testing showed “no great interval change” and no
“substantial further pathology.” Dr. Berns’ use of the
words “great” and “substantial” in this case indicate his
inplicit agreenent that there had been sone interval change
and there was sone pathol ogy follow ng the conpensabl e
injury.

Dr. Saf man, the physician who assessed the claimant’s
post-injury anatom cal inpairnment, recognized in May 2005
that the claimant had pre-existing degenerative problens in
the cervical spine. Dr. Safman still opined, based on the

applicable Guides to the Evaluation of Pernmanent | npairnent,

that the clai mant had sustained a 12% whol e- person

I npai rment rating. Dr. Safman expressly determ ned, based
on the MRl findings, that the claimant had sustained “a new
injury.” The Full Commission finds that the 12% rati ng
assessed by Dr. Saf man was based on objective nedical
findings and conported with the Guides. W also find that
the March 19, 2004 conpensable injury was the major cause of
the claimant’s 12% anatom cal inpairnment. The preponderance
of evidence does not denonstrate that cervical spondylosis
or any other pre-existing condition was the major cause of

the claimant’s inpairnent. The Full Conmm ssion therefore
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finds that the claimant proved he was entitled to a 12%
anatom cal inpairnment rating as assessed by Dr. Safman

C. Wage Loss

The wage-1oss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to
earn a livelihood. Emerson Elec. v. Gaston, 75 Ark. App.
232, 58 S.W3d 848 (2001). In considering clains for
permanent partial disability benefits in excess of the
enpl oyee’ s percentage of permanent physical inpairnment, the
Comm ssion may take into account, in addition to the
per cent age of permanent physical inpairnment, such factors as
t he enpl oyee’ s age, education, work experience, and ot her
matters reasonably expected to affect his future earning
capacity. Ark. Code Ann. 811-9-522(b)(1).

The adm nistrative | aw judge found in the present
matter, “The claimant has failed to prove ... that he is
entitled to any wage |l oss disability benefits.” The ALJ
determ ned, anong other things, that the claimant had
“wai ved vocational rehabilitation.”

Ark. Code Ann. 811-9-505(b)(3) provides:

The enpl oyee shall not be required to
enter any program of vocati onal
rehabilitation against his or her

consent; however, no enpl oyee who wai ves
rehabilitation or refuses to participate
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in or cooperate for reasonabl e cause
with either an offered program of
rehabilitation or job placenent

assi stance shall be entitled to
permanent partial disability benefits in
excess of the percentage of pernmanent
physi cal inpairnment established by

obj ective physical findings.

The respondents on appeal argue that the clai mant
wai ved vocational rehabilitation. An enployer relying upon
this statutory defense nust show that the clai mant refused
to participate in a programof vocational rehabilitation or
] ob-pl acenent assi stance, or, through sone other affirnmative
action, indicated an unwillingness to cooperate in those
endeavors, and that such refusal to cooperate was w thout
reasonabl e cause. Burris v. L&B Moving Storage, 83 Ark.
App. 290, 123 S.W3d 123 (2003).

The record in the present matter does not denonstrate
that the claimant refused to participate in a program of
vocational rehabilitation. The clainmant testified that the
respondents provided tenporary total disability conmpensation
until the finding of maxi num nedi cal inprovenment on Apri
21, 2005. A pre-hearing order was filed on August 22, 2005.
The cl ai mant contended at that tinme that he was entitled to
a program of vocational rehabilitation. Respondent No. 1

did not contend that the clainmant had refused to participate
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in a program of vocational rehabilitation. Nor did
Respondent No. 1 contend that it had offered the clai mant
such a program Respondent No. 1 instead contended that the
cl ai mant was not entitled to any wage-loss disability. The
parties agreed to litigate whether or not the claimnt was
in fact entitled to a program of vocational rehabilitation.
The record does not denonstrate that the respondents had

of fered any sort of vocational rehabilitation programto the
cl ai mant .

The Full Comm ssion recogni zes that the respondents on
cross-exam nati on asked the claimant if he had been
contacted by a vocational rehabilitation consultant, and the
claimant replied, “we declined to speak to her until after
January.” Yet, the record before us still does not
denonstrate that a rehabilitation programwas offered to the
claimant. Further, counsel for Respondent No. 1 on cross-
exam nation led the claimant to believe that, nmerely because
t he clai mant was asking for wage-loss, he was wai ving
vocational rehabilitation. See, Hearing Transcript, page
74, lines 8-11. That is not a correct statenent of the | aw

Based on the facts of the present matter, the Ful
Comm ssion finds that the claimnt did not wthout

reasonabl e cause refuse to participate in a program of
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vocational rehabilitation. W nust therefore determ ne
whet her the cl ai mant proved he was entitled to wage-| oss

di sability pursuant to Ark. Code Ann. 811-9-522(b)(1). The
claimant is age 52 and has a G E.D. diploma which he earned
while serving in the Arnmy. Mst of the claimant’s work

hi story has invol ved hone appliance repair. The clai mant
testified that he began working for the respondent-enpl oyer
in about 1991. The parties stipulated that the clai mant
sustai ned a conpensable injury on March 19, 2004. The
claimant testified that he did not work for the respondent-
enpl oyer after that tinme and that he had felt “totally

i ncapacitated.”

Dr. Cavanaugh performnmed surgery on the claimant’s
cervical spine in July 2004, but the claimant testified that
he continued to suffer fromsignificant pain synptons. A
functional capacity evaluation in February 2005 showed t hat
the claimant could perform nmedi umlevel work. Dr. Safnan
assigned a 12% anat om cal inpairnent rating, and we have
determ ned that the claimant’s conpensable injury was the
maj or cause of his anatom cal inpairnent. The clai nant
testified that he had a limted range of notion in his neck
followng the injury and surgery. The claimnt also

testified that he was unable to return to his livelihood of
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appliance repair work. Although the Full Comm ssion has
determ ned that the claimant did not waive a program of
vocational rehabilitation, the record al so denonstrates that
the claimant has not tried to find any sort of full-tine
remunerative enployment within his physical restrictions.
The claimant’s | ack of notivation inpedes an assessnent of
his | oss of wage-earning capacity. Logan County v.
McDonald, 90 Ark. App. 409, = S W3d ___ (2005).

Based on the claimant’s age, education, work
experience, and |ack of notivation, the Full Conm ssion
finds that the clai mant has sustai ned wage-loss disability
in the amount of 15% W find that the claimant’s
conpensabl e injury was the nmajor cause of his 15% wage-| oss
di sability.

D. Second Injury Fund

There is a tripartite test for establishing Second
Injury Fund liability. The test requires that: 1. The
enpl oyee nmust have suffered a conpensable injury at his
present place of enploynent. 2. Prior to that injury the
enpl oyee nmust have had a permanent partial disability or
inpairnment. 3. The disability or inpairnment nust have
conmbined with the recent conpensable injury to produce the

current disability status. Patterson v. Arkansas Dep’t of
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Health, 343 Ark. 255, 33 S.W3d 151 (2000), citing Mid-State
Construction Co. v. Second Injury Fund, 295 Ark. 1, 746
S.W2d 539 (1988).

The instant claimant sustained a conpensable injury at
his present place of enploynent on March 19, 2004. The
first part of the test has therefore been satisfied. The
second part of the test has not been satisfied, in that the
claimant did not have a permanent partial disability or
impairment prior to the conpensable injury. The record does
not denonstrate that the clainmant had a disability or
inmpairment as a result of his pre-existing degenerative
cervical condition, nor does the record denponstrate that the
claimant was entitled to a prior disability or inpairnment as
a result of his neck. The claimant testified that he had
suffered from pre-existing knee problens, but there is no
nmedi cal evidence before the Commi ssion denonstrating that
the claimant suffered froma pernanent partial disability or
impairment related to his knees. Yet even if the clai mant
did have a pernmanent partial disability or inpairnent prior
to the conpensable injury, which we do not find, there is no
evi dence before the Conm ssion denonstrating that prior
disability or inpairnment conbined with the recent

conpensable injury to produce the claimnt’s current
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disability status. The claimant testified that he had no
physical limtations preventing full-tinme work before the
March 19, 2004 conpensable injury. The claimnt testified,
“I was able to do anything | wanted to do” before the March
19, 2004 conpensable injury. 1In the instant matter, the
Second Injury Fund is not liable for the clainmnt’s wage-
| oss disability.

Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’s
decision in part as nodified, and we reverse in part. The
Ful I Comm ssion finds that the claimant proved he sustai ned
a 12% anat om cal inpairnent rating, and that he sustai ned
addi ti onal wage-loss disability in the anount of 15% The
clai mant’ s anatom cal inpairnment and wage-loss disability
shall be the sole responsibility of Respondent No. 1. The
March 19, 2004 conpensable injury was the major cause of the
clai mant’ s anatom cal inpairment and wage-loss disability.
W find that the clainmant proved he was entitled to
addi ti onal nedical treatnent, including pain nanagenent, as
recommended by the claimant’s treating physicians. The
claimant’s attorney is entitled to fees for |egal services
pursuant to Ark. Code Ann. 811-9-715(Repl. 2002). For

prevailing on appeal, the claimant’s attorney is entitled to
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an additional fee of five hundred dollars ($500), pursuant
to Ark. Code Ann. 811-9-715(b)(2)(Repl. 2002).
I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

PH LI P AL HOOD, Conm ssioner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opi ni on.

My carefully conducted de novo review of this

claimin its entirety reveals that any degree of

per manent physical inpairnent that the clai mant now
experiences is the result of preexisting degenerative
di sc disease in the claimant’s cervical spine.
Therefore, | find that the claimant has failed to prove
by a preponderance of the evidence that the conpensabl e
i ncident of March 19, 2004, is the mmjor cause of his

per manent physical inmpairnent. Mreover, | find that
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the finding by the Adm nistrative Law Judge that the
claimant is not entitled to wage-|oss benefits above and
beyond his anatomi cal inpairnent is supported by a
preponder ance of the credible evidence, correctly
applies the |l aw, and shoul d be affirned. Ark.
Code Ann. 811-9-102(4)(F)(a) states that if any
conpensabl e injury conbines with a preexisting disease
or condition, or the natural process of aging, to cause
or prolong disability or a need for treatnent, permnent
benefits shall be awarded only upon a determ nation that
t he conpensable injury is the najor cause (nore than
5099 of the disability or inpairnent. The record
est abli shes that the clai mant had preexisting
degenerative cervical disc disease which had becone
synptomatic in 2000. The record further establishes that
t he cl ai mant recei ved extensive nmedi cal treatnent,
including rmultiple diagnostic studies and prescription
nmedi cations, for his cervical condition prior to the
i nci dent of March 19, 2004.

In addition to showi ng that the claimant had a
preexi sting degenerative cervical condition, the record
further denonstrates that the claimant’s conpensabl e

work-related injury is not the major cause of his
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current rate of physical inpairnment. The record includes
t he Decenber 5, 2005, deposition of the claimant’s
treating neurosurgeon, Dr. David A Cavanaugh. This
doctor’s testinony reflects that upon his initial

exam nation of the claimant on June 22, 2004, the
claimant reported that he had injured his cervical spine
i n August of 2000. In support of this testinony, an
excerpt fromDr. Cavanaugh’s clinic report of that visit
states the foll ow ng:

This 49-year-old right-handed white
mal e has had neck and arm probl ens
for sone years. He states this
initially began in about 2000. He
states he had some pain in his |eft
shoul der and anterior chest and
becane very anxious and felt |ike he
was probably having an anxiety
attack but went to the ER and was
eval uated for heart disease. He was
kept two days, and then had an MR
scan of the neck and was told he had
two disc problens in his neck and
that was the problem Since that
time, he would hurt take time off
and get better and then go back to
wor k again. The only trauma he
remenbers about that tinme was
wal ki ng in the house and hitting the
top of his head on sonething janmm ng
his head into his neck. O herw se,
he deni es trauna.

Medi cal reports contained within the record

verify that the clainmnt was diagnosed in as early as
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July of 2000, with problens associated with cervical
di sc di sease and conpression. For exanple, an MRl taken
on July 14, 2000, showed a noderate extension of the C4-
5 disc anteriorly with bilateral conpression of the root
sheath, nore prom nent on the left. A subsequent M
perfornmed on Cctober 19, 2002, showed no change in the
stenosis and narrowing at C3-4, and mininmal to noderate
stenosis at C5-6 with noderate narrowi ng of the nerve
root sheaths bilaterally. Athird MR taken on Cctober
6, 2003, showed noderately severe narrow ng of the nerve
root sheaths bilaterally at C3-4 and C5-6, with minim
narrowing in the AP plane at C4-5.

The cl ai mant was seen by Dr. Blunenthal at the
Texas Back Institute (TBI) on Cctober 13, 2003, which
was approximately five nonths prior to his conpensabl e
back injury of the follow ng March. An intake
guestionnaire fromthat date reflects that the clai nant
presented with ongoi ng synptons associated with his
cervical condition for “about 3 years”, or since August
of 2000. At that tinme, the claimant attributed his
problens to an incident where he reportedly “jamred his
neck in [a] doorway overhang”. To questions pertaining

to his physical synptons, the claimnt responded
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affirmatively to experienci ng weakness, tingling, and
nunbness in his arns and hands; pain at night and sl eep
di sturbances; the inability to wal k nore than three
bl ocks or lift heavy objects fromthe floor; and, the
inability to performhis “usual work”, which he |isted
at the time as “appliance tech”. Moreover, the clai mant
furni shed a somewhat conflicting history of his synptons
by indicating that although certain listed activities
such as sitting, standing, walking, |ying dowmn and
rising froma chair did not affect his pain, “physical
activity” and “recreational activity”, in general, nade
his pain worse. As previously nmentioned, diagnostic
studi es conducted in association with the claimant’s
treatnment at TBI confirned that he suffered from
degenerative disc di sease, which was gradual |y
Wor seni ng.

Fol l owi ng the work-rel ated incident of March
19, 2004, the claimant was initially seen at the Wadl ey
Health Systemclinic in Texarkana, Texas. Thereafter, he
was referred to neurologist, Dr. Warren Long, Jr., for a
neurosurgi cal evaluation. In his report dated May 5,

2004, Dr. Long stated:
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In Cctober 2003, patient was

eval uated at Texas Back Institute by

Dr. [Blunmenthal] who saw himtw ce.

Dr. [Blunmenthal] finally told him

there was nothing he could do. He

did not recommend any further work

up, and started himon Cel ebrex.

Subsequent di agnostic testing under the
direction of Dr. Long confirmed that the clai mant
suffered fromcervical spondylosis for which Dr. Long
opi ned he woul d need surgery. Because Dr. Long no | onger
perfornmed surgeries, he referred the claimant to
neur osurgeon, Dr. David Cavanaugh for further eval uation
and treatnent.

Returning to Dr. Cavanaugh’s report of June
22, 2004, he described the nechanics of the claimant’s
March 19, 2004, work-related incident as follows:

March 19, 2004 he was putting an

oven into place with a co-worker.

That person could not hold the oven

up and all the weight shifted on

him He states that i mediately

caused himto jerk and have an

el ectric type pain in his neck and

down his arm

Dr. Cavanaugh testified that, based on his
physi cal exam nation of he clainmant and a review of an

Cct ober 24, 2003, CT nyelogram he initially assessed
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the claimant with nmultilevel degenerative changes in his
neck. “And so ny assessnent at that tinme,” explained
Dr. Cavanaugh, “was cervical spondylosis, or the
degenerative changes in the neck, bony spurring, wthout
evi dence of nyel opathy or signs of pressure on the
spinal cord.” A subsequent CT nyel ogram taken on June
23, 2004, confirnmed Dr. Cavanaugh’s di agnosis. Because
this nost recent study showed significant cervical
changes, especially with regard to stenosis at C3-4, Dr.
Cavanaugh revised his earlier assessnent of the
claimant’s condition to include a surgical
recommendat i on. The cl ai mant underwent anterior cervical
di scectony and fusion with anterior instrunmentation at
C3-4, 4-5, and C5-6 on July 21, 2004. Thereafter, the
cl ai mant was prescribed Lortab and placed in a program
of physi cal therapy.

The claimant continued to conpl ain of synptons
i ncl udi ng neck pain and nunbness in his left arm On
April 21, 2004, Dr. Cavanaugh found that the clai mant
had reached maxi mum nedi cal inprovenent follow ng his
surgery. Due to the claimant’s continuing subjective
conpl aints, however, Dr. Cavanaugh referred himfor an

functional capacity evaluation. Prior to this study, on
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January 5, 2005, the claimant underwent a nerve
conduction study perforned by Dr. Reginald Rutherford.
The results of this EMG study were normal. Subsequently,
a functional capacity evaluation conducted on February
7, 2005, revealed that the clainmant is capable of
perform ng nedi um capacity work activities.

As Dr. Cavanaugh explained in his deposition,
he does not assign physical inpairnment ratings.
Therefore, on May 5, 2005, the claimant was eval uated by
Dr. Bruce Saf nan. Based on his physical exam nation of
the clainmant and a review of his nedical records, Dr.

Saf man assigned himwth a 12% per manent physi cal
i mpairnment rating to the body as a whole as a result of
the claimant’s cervical fusion surgery.

It is well established that nedi cal opinions
addr essi ng conpensability and permanent i npairment nust
be stated within a reasonabl e degree of nedi cal
certainty. Ark. Code Ann. 811-9-102(16)(B). Further, the
Comm ssion has the authority to accept or reject a
medi cal opinion and the authority to determine its

medi cal soundness and probative force. G een Bay Packing

v. Bartlett, 67 Ark. App. 332, 999 S.W2d 692 (1999).

The Conmi ssion has the duty of weighing the nedical
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evidence as it does any other evidence, and the
resol ution of any conflicting nedical evidence is a
gquestion of fact for the Conm ssion to resolve. Enerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W3d 848

(2001); CDI Contractors MHale, 41 Ark. App. 57, 848

S.W2d 941 (1993); Mcdain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W2d 34 (1989). Although Dr. Safman, who
exanm ned the clai mant on one occasion, opined that the
claimant’ s physical inpairnment was due to his surgery,
Dr. Cavanaugh, who of course perforned the claimnt’s
cervical surgery, testified that the claimnt’s

per manent inpairnment was “... at |east 50 percent, if

not nore ...” due to his preexisting condition. Mre

specifically, Dr. Cavanaugh testified as foll ows:

A. Ckay. He told ne that he had a
date of injury of August 2000, and
Dr. Long says the paperwork shows it
was March 19, 2004. According to Dr.
Long’s report | amreading from he
said, in August of 2000 he devel oped
sone periodic chest pain, left arm
pain, anterior neck pain, and was
wor ked up for any type of cardi ac
probl ens and rel eased.

He had an MRl scan of his neck, which by
report showed two disc problens. He was sent
hone and foll owed by his fam |y physician.
Then he took sone vacation tine, worked
periodically until March 19, 2004, and then
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the injury of lifting the oven with the
partner and all that.

Q Right.

A. So he had a history starting
about 2000.

Q Al right. And what kind of
probl ens did he indicate to you that
he had been havi ng since 20007

A. Again, he described to ne the
sane problem at that tine, was
shoul der pain, sone anterior chest
pai n, and, you know, worried about
anxi ety attack versus cardiac

probl ens and had the workup at that
tinme.

He said since that tinme he would
have sone pain, simlar synptons,
take tinme off and get better and get
back to work again. He told nme the
only trauma he renenbered was

wal ki ng in the house hitting the top
of his head on sonething and jamm ng
his head down, in the past. So from
t hat description, neck synptons and
apparently sone arm synpt ons.

Dr. Cavanaugh verified that upon his initial exam nation
of the claimant, his physical findings were nornmal with
regard to observed objective neurological deficits.

The neurol ogic deficit was mainly
fromthe subjective standpoint of
decreased sensation in the left arm
and hand, and then sonme mld
asymmetry of his refl exes, and then
al so the neck pain.
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Dr. Cavanaugh further verified that his initia
assessnent of the claimant’s condition was that it was a
continuation of his preexisting problens.

Vell, | also reviewed his CT

nyel ogram from Cct ober 24, 2003, and

noticed nmultilevel degenerative

changes in his neck. And so ny

assessnent at that tinme was cervical

spondyl osis, or the degenerative

changes in the neck, bony spurring,

wi t hout evidence of nyel opathy or

signs of pressure on the spinal

cord.

Dr. Cavanaugh agreed that an incident such as
the claimant had described of janmi ng his neck into a
door can aggravate degenerative disc disease, causing it
to beconme synptomatic. Further, Dr. Cavanaugh stated
t hat the changes revealed fromthe claimant’s nost
contenporary CT nyel ogram as conpared to his study from
t he previous year, confirnmed that the clai mant woul d
need surgery, primarily due to stenosis at C3-4 through
Co5-6 cervical vertebra. However, Dr. Cavanaugh stated
unequi vocal ly that these changes were due to preexisting
degenerative disc di sease as opposed to the claimnt’s
recent work-related incident of March 2004. That the
clamant did not have a soft-ruptured disc, or acute

I njury, was evident by the presence of bony spurring or
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spondyl osis at these |evels, which was indicative of
degenerative processes as opposed to trauma. Further,
Dr. Cavanaugh agreed that the clainmant’s surgery was
perfornmed to alleviate physical synptons associated with
the claimant’s degenerative di sc di sease, such as neck
pain, and pain, tingling, nunbness, and weakness in the
clai mant’ s shoul der, which all preexisted the claimnt’s
conpensabl e aggravation. Dr. Cavanaugh further agreed
that taking certain nedications on a daily basis, such
as the claimant testified he did, was strongly
i ndicative that he was experiencing significant ongoing
problenms with degenerative disc disease prior to the
wor k-rel ated incident of March, 2004.

Q Ckay. Al right. W also took his

[the claimant’s] deposition, Doctor,

and he indicated that from |

bel i eve, 2002, up until March of

2004, that he was having to take

Lortabs and Cel ebrex on a daily

basis in addition to the

hydr ocodone, and | asked hi m what

woul d happen if he didn't take those

medi cati ons.

And he said it would be a pretty

m serabl e exi stence, which it

already is, but it would have been

even worse. He also indicated to ne

that there were no days that he
didn’t have pain.



Stewart - F403161 44

Does that sound |ike soneone that
has ongoi ng problens with
spondyl osi s and stenosis?

A. Yes.

Dr. Cavanaugh adm tted that he did not have
records fromTBl to review at the tinme of the claimant’s
initial assessnent. Nor did the claimant indicate to Dr.
Cavanaugh that he was dependent on pain nedications at the
time of the March 19, 2004, incident. Therefore, Dr.
Cavanaugh was not fully informed of the claimant’s nedica
history at that tine. Based on a nore conprehensive and
t hor ough knowl edge and understanding of the claimnt’s
medi cal history and condition at the time of his deposition,
Dr. Cavanaugh stated within a reasonabl e degree of nedica
certainty that the claimant’s current |evel of physical
I mpairment is due to his preexisting condition. And,
al t hough the doctor admitted that the event of March 19,
2004, “worsened” the claimnt’s subjective physical
synptons, Dr. Cavanaugh stated that from an anatom cal, or
obj ective standpoint, the claimnt’s stenosis and
spondyl osi s had not been worsened by the incident in
question. Finally, as to causation, Dr. Cavanaugh presented

the foll owi ng testinony:



Stewart - F403161 45

Q As we sit here today, can you state
that any of his permanent inpairnment was
due to the March 19 [2004] incident?

A Well, | don't think I could say that
it - - certainly it all was not due to
that. | don't think I could say that

none of it was due to that. But

obvi ously you have shown records that
indicate that they were certainly
present beforehand and synptons remain
simlar throughout that tinme period even
before the injury, after, and after
surgery.

As we always say, there certainly can be

aggravation of underlying conditions by

an injury, and he probably had sone of

that; however, it is pretty apparent

that his synptons remain pretty

const ant .
By that | ast statenent, Dr. Cavanaugh was referring to prior
testinmony in which he stated that the clai mant stil
conpl ai ns of unresol ved subjective synptons since his
surgery, despite objective diagnostic studies show ng that
his surgery, froma structural standpoint, was successful
Dr. Cavanaugh concl uded as fol |l ows:

Q Ckay. Wuld you say at |east 50

percent, if not nore, of his inpairnent

was due to his pre-existing problenf

A. | would certainly say at |east 50
percent, if not nore, was, yes.
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Based on the fact that Dr. Cavanaugh was the
claimant’ s treating neurosurgeon, and therefore, possesses
a nore conprehensive understanding of the claimnt’s
condition and nedi cal treatnent than Dr. Safman, who nerely
eval uated the claimant for an inpairnment rating,
Dr. Cavanaugh’s opinion should be given nore weight than the
opi nion of Dr. Safman concerning the cause of the claimant’s
surrey physical inpairnment. Further, the weight of the
medi cal evidence supports Dr. Cavanaugh’s opinion that the
claimant’ s preexisting cervical condition is the najor cause
of his current |evel of physical inpairment, over the
opinion of Dr. Safman that his inpairnment is due primarily
to his surgery. In sum the claimant’s cervical problens
mani fested in August of 2000, when he hit a door overhang
and jamed his neck. Diagnostic studies conducted thereafter
reveal ed stenosis and ot her signs of degenerative disc
di sease in the claimant’s cervical spine. The cl ai mant
continued to experience synptons and recei ve nedi cal
treatment associated with this condition, until in August of
2003, his cervical synptons sharply increased as the result
of lifting an air conditioner. Following this [ifting
incident, the claimnt sought and recei ved nedical treatnent

at Texas Back Institute for essentially the sane synptons
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that he reportedly suffered as a result of the conpensable
i ncident of March 19, 2004. Although the claimant’s
subj ective conplaints of pain increased as a result of his
March 19, 2004 conpensabl e incident, subsequent diagnostic
studies failed to show a change in the claimnt’s physical
condition in ternms of any anatom cal changes attributable to
trauma. In fact, Dr. Cavanaugh testified that the surgery he
performed on the claimant’s cervical spine in July of 2004,
was necessitated by degenerative changes that were causing
conpression on the claimant’s nerve roots, as opposed to the
conpensabl e aggravation of the claimant’s preexisting
condition. Finally, although the claimant’s surgery was
deened successful in ternms of having acconplished he its
pl anned intent, the claimant still conplains of many of the
sane subjective synptons that he has experienced since the
onset of his synptons in 2000. Due to the degenerative
nature of his cervical condition, Dr. Cavanaugh has
predicted that the claimant will continue to suffer from
ongoi ng synpt ons.

Based on the above and foregoing, | find that the
claimant has failed to prove by a preponderance of the
evi dence that the March 19, 2004, conpensable injury was the

maj or cause of the permanent inpairnment rating assigned to
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himby Dr. Safman after he reached the end of his healing
period. This is further supported by the fact that

Dr. Cavanaugh testified within a reasonabl e degree of

nmedi cal certainty that the claimant’s preexisting
degenerative neck condition was the major cause of his
current inpairment rating. Therefore, for all the reasons
set forth herein, | nust respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



